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Certain sections of this book have been redacted on legal advice, due to the possibility that the timing of its publication may coincide with the date of the criminal trial concerning allegations of rape made by Brittany Higgins where the accused has pleaded not guilty.
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To the many women who are silent, who have been silenced and who have broken their silence. This book is written in the hope that we can better protect women to transform silence into action—and change.




A NOTE ON LANGUAGE

Many of those speaking out are women and girls who seek to shine a spotlight on sexual and gender-based violence. In this book, we will often refer to women and girls in an inclusive sense but are acutely aware that misconduct, harassment, abuse and rape affect people of all genders, including those who are trans, non-binary and gender non-conforming. This is important. In Japan, for example, rape laws excluded men and boys until very recently. Men and boys are also victims and survivors of sexual abuse, rape and harassment. That beacon of feminist thinking bell hooks reminds us that ‘patriarchy has no gender’. She has explained that ‘The enemy of feminism isn’t men. It’s patriarchy. And patriarchy is not men. It is a system. And women can support the system of patriarchy just as men can support the fight for gender equality.’ Her work seeks to emphasise the tyranny of patriarchy and toxic masculinity. Thus, while we focus here on women and girls’ experiences, we do not exclude men and boys and much of what we say will be relevant to everyone. But focusing on women and girls is important, as it allows us to shine a spotlight on sexism, gender stereotyping and patriarchal laws that tend to oppress and discriminate against women and girls.




HOW MANY DISCLAIMERS?

It is necessary for us to make a disclaimer. In fact, a few of them.

This book should not be taken as asserting the truth or as claiming to know the truth about the allegations of gender-based violence contained within its pages.

Every man named in this book vehemently denies all allegations—allegations that often relate to matters that typically happen in private, behind closed doors.

This book isn’t really about the truth of any of these allegations: it is not an assessment of the evidence or a statement of facts. We raise the allegations to prompt discussion of a series of questions: what happens when women speak out about their alleged experience of gender-based violence? Have we created a legal system that is just, fair and equitable? Do we think the right balance is being struck between protecting a man’s privacy and reputation and allowing women to speak about their experiences?

We are not saying that any man or lawyer or judge named in this book is intentionally silencing women—not even the men bringing or threatening legal action. They are seeking to protect their reputation, their privacy and the confidentiality promised to them under contract. We are merely pointing to the effect and impact of the law.

This legal disclaimer is one of the results of these laws. The team of lawyers who combed over our draft for defamatory imputations are a result of these laws. The ever-present threat of legal action for any material published about these allegations is a result of these laws. It would of course be a great irony if we were to be sued and silenced for this book, which is itself about how women are sued and silenced. But irony is no protection in the law.

And one final disclaimer:

This book is not, and should not be taken as, legal advice. There are civil and criminal laws on privacy, contract, defamation, contempt of court and anonymity that are jurisdiction-specific and apply depending on where you are and the individual circumstances of each woman and each case. If you have experienced gender-based violence and want to speak out, you should always seek independent, specialist legal advice. These areas of law are notoriously difficult to navigate, and decisions taken on the spur of the moment can have long-lasting consequences.

We want to say one more thing: we believe you. Not in the sense that we believe anything and everything any woman says, but in the sense that every woman’s truth deserves to be taken seriously. And we believe that your right to speak about it should be better protected. We have written this book as a way of passing on what we know in the hope it might be useful to you in some way.

In care and solidarity,
Jen and Keina


Prologue

HIS INTENTION WAS TO SILENCE, NOT TO KILL

In December 2012, Nicola Stocker posted a comment on the Facebook status update of her ex-husband’s new partner, Deborah Bligh. This prompted an exchange of comments between the women about Mr Stocker’s history of violence:


NICOLA STOCKER: ‘Wouldn’t bring it up last time I accused him of cheating he spent a night in the cells, tried to strangle me. Police don’t take too kindly to finding your wife with your handprints round her neck.’

. . .

DEBORAH BLIGH: ‘why did terry get arrested?’

NICOLA STOCKER: ‘. . . Which time?’

DEBORAH BLIGH: ‘why has he been arrested???’

NICOLA STOCKER: ‘well u know about him trying to strangle me, then he was removed from the house following a number of threats he made and some gun issues I believe and then the police felt he had broken the terms of the non molestation order.’

NICOLA STOCKER: ‘All quite traumatic really’



The Facebook comments were read by Bligh and a few of her family and friends. Mr Stocker sued Nicola for defamation—and, at trial, he won. The problem was Nicola’s statement that Mr Stocker had ‘tried to strangle me’. Nicola’s account that Mr Stocker had violently grabbed her around the throat was supported by police evidence that red marks were visible around her neck when they attended two hours after the incident. But Mr Stocker still won the case.

Nicola would spend another five years in legal battles, with crippling financial costs, to defend her account of domestic violence—and her freedom of speech. In 2019, she was vindicated in the highest court in England and Wales, the Supreme Court, which ultimately ruled in her favour.

The most shocking aspect of this case isn’t that Nicola was sued by her ex-husband for comments she made on a Facebook wall, or how long the legal process took, or how much it cost—it was the finding of the High Court trial judge in Mr Stocker’s favour. After hearing the evidence about how Mr Stocker had placed his hands around his ex-wife’s throat, the judge concluded:


The most likely explanation about what happened is that he did in temper attempt to silence her forcibly by placing one hand on her mouth and the other on her upper neck under her chin to hold her head still. His intention was to silence, not to kill.



The judge concluded that Nicola had libelled her ex-husband for saying ‘he tried to strangle me’ because the technical legal definition of strangulation, according to the judge and the dictionary he consulted, requires an intent to kill. It didn’t matter what Nicola intended with her words—that he had constricted her neck forcefully and painfully, threatening her—it mattered what the judge said her words meant (‘an attempt to kill by strangulation’). She could prove he had assaulted her by placing his hands around her neck, that the police had observed red marks on her neck hours after that assault, that he breached a non-molestation order prohibiting him from threatening or intimidating her, and that he had been arrested three times. But she couldn’t prove that he had intended to kill her, or indeed that he had attempted to kill her. On this basis, the judge concluded that Nicola did not meet the ‘sting of the posting [Facebook post] that the claimant was a dangerous man’. Despite the evidence Nicola had of his threats, intimidation and assault, the judge found that her statement and its suggestion that Mr Stocker was dangerous—at least to any woman he lived with—was not true, and was therefore defamatory.

For obvious reasons, the High Court decision received fierce criticism. ‘A greenlight for men who abuse women’, read one headline. The judge’s reasoning was criticised by women’s rights non-government organisations (NGOs) and frontline domestic violence organisations, which raised their concerns about the implications of the judgment. As the Centre for Women’s Justice stated:


The majority of women who have been raped or subjected to domestic abuse do not even report their allegations through shame, victim blaming and the fear of reprisals and of disbelief. For those that do report, ultimately few get justice as they face numerous hurdles negotiating their way through the criminal justice system. The impression created by MeToo that now women are free to speak out about sexual violence is sadly far from the truth and the willingness of lawyers and the courts to collude with the silencing of women must stop.



Despite these criticisms, the judge’s decision was later upheld by the Court of Appeal. Commenting before the Supreme Court judgment, Harriet Wistrich, a leading women’s rights campaigner and lawyer in the United Kingdom, noted:


This case has chilling implications for women who speak out about male violence. The judgment reveals a shocking ignorance amongst members of the judiciary of the realities of domestic violence. The fact that Mr Stocker was arrested and red marks were observed by the police on the victim’s neck is a serious warning of escalation of violence regardless of whether he had any intent to kill. In fact, strangulation is a warning marker in standardised police risk assessments. We are appalled that a woman speaking out about an accepted incident of domestic violence has been silenced and severely financially penalised.



How was it that the courts could find that Nicola Stocker had defamed her ex-husband for saying he tried to strangle her when, as the Supreme Court would later note, it ‘was beyond dispute that Mr Stocker grasped his wife by the throat so tightly as to leave red marks on her neck visible to police officers two hours after the attack took place’? The judge had found that Mr Stocker had intended to silence Nicola. By finding that she had defamed the man who had assaulted her, the judge was prohibiting her from repeating the allegation—effectively silencing her. Couldn’t the judge see the irony and perverse logic of his judgment? For years Nicola could not speak about her abuse. For speaking out and attempting to warn her ex-husband’s new partner about his history of violence, she faced hundreds of thousands of pounds in costs and damages.

For us, Nicola’s case was the last straw. We kept thinking about those words: ‘his intention was to silence, not to kill’. How could this outcome be possible in any legal system, let alone be considered justice? What had happened to Nicola’s right to speak about her experience of violence?

We believed there were important arguments on the right of free speech about gender-based violence, equality and the need to prevent the silencing of women about their abuse that weren’t being heard or considered by the courts. For this reason, we applied to intervene in Nicola’s case on behalf of Liberty, Britain’s leading human rights organisation. We argued that the courts had so far failed to recognise Nicola’s rights: her right to speak, and her right to live a life free of gender-based violence.

The Supreme Court declined to hear us. Ultimately, Nicola would win—but for very different reasons.

On 3 April 2019, the Supreme Court found that the trial judge was wrong to conclude that Nicola’s words meant that her ex-husband had intended to kill her, and that her language, expressed as it was on social media, should not be given such a technical meaning. The late Lord Justice Kerr, a liberal and compassionate voice on the court, pointed out that the fact Mr Stocker had assaulted her and violated a non-molestation order would be considered by many (though not the trial judge) to be sufficient to show he was a dangerous man. Lord Kerr also questioned how the trial judge had reached a conclusion ‘more benevolent to Mr Stocker than any version of the facts which could reasonably have been advanced’, having sought as he did ‘to explain the red marks on a basis which Mr Stocker never argued for’. Despite Nicola’s evidence, and the police evidence supporting her account, the trial judge had come up with his own hypothesis about what had happened in order to exonerate Mr Stocker. This is what is known as ‘himpathy’—and gender bias—in action.

But the Supreme Court did not call it that, nor was the judge’s gender bias stated as a reason to overturn his findings. Nor did the Supreme Court, anywhere in its decision, mention the importance of freedom of speech about gender-based violence, or the need for women to be able to talk about their experience of abuse. Instead, the judgment was all about the need for courts to consider the context of social media posts, whatever their content or subject matter. While the Supreme Court decision is important for all future social media defamation cases, it was in our view a missed opportunity to underline the importance of protecting the rights of survivors to speak about their abuse—online or anywhere else.

Nicola Stocker’s legal case is an important illustration of the difficulties people face when trying to speak out about or make allegations of domestic violence, sexual violence or sexual harassment. But her case is also just one example of a much broader trend in Australia, the United Kingdom and around the world of survivors, journalists and advocacy groups being silenced by asphyxiating, expensive civil litigation.

We wrote this book to put forward the arguments the Supreme Court declined to hear. We want to show how these laws are failing, and silencing, women. And we want to inform more women than we could ever meet in person in our chambers about the kinds of risks they face.

What happens when the law that is meant to protect us is instead used to silence? And what can we do about it?


INTRODUCTION

HOW MANY WOMEN?


I remember him saying, ‘Don’t tell anybody.’ I remember him saying, ‘Don’t make a sound.’

Well, hear me now. Using my voice, amongst a growing chorus of voices that will not be silenced.



Grace Tame spoke these words after being named Australian of the Year in January 2021.

In a lot of ways, this was a peak of the MeToo movement—a survivor being recognised, and speaking on a national platform about her experience of challenging a law that prevented her from talking about the abuse she suffered. This was a shift, and an acknowledgement of the change that was happening.

MeToo, at its core, is a movement about survivors speaking out and finding solidarity in one another. In a culture of shame and silence, where survivors are kept siloed and isolated from each other, speaking is a powerful act. It has shown how powerful silence was in protecting perpetrators. That cultural silence—and the status quo—was finally breaking, along with the impunity perpetrators had enjoyed for too long. MeToo was started by Tarana Burke all the way back in 2006 as a means of letting victims and survivors know that they were not alone, but in 2017 the movement went viral.

In a sense, the MeToo movement is a response to legal systems that do not serve women and girls, either because the laws are inadequate or because the response of the legal system to victims and survivors is flawed. Many women and girls have lost faith in the police and the legal system to provide justice to survivors of sexual harassment, misconduct, abuse and rape—and understandably so.

In Australia, Canada, the United Kingdom and the United States, only 14 per cent of sexual violence victims report the assault to police. And even if sexual assault and rape are reported to police, prosecutions and convictions remain depressingly low. For example, in the United Kingdom only 1.6 per cent of rapes reported to the police result in a charge—a rate so low that the UK Victims Commissioner, Dame Vera Baird, has said that ‘we are witnessing the de-criminalisation of rape’.

Even if a matter does get to trial, most of the time it doesn’t feel much like ‘justice’. Many survivors talk about being retraumatised by police and by cross-examination, and many more experience victim-blaming attitudes and gender bias in the courtroom. Even smaller again is the number of men who are actually convicted. In the United Kingdom, less than 1 per cent of rape cases result in conviction. And even where men are convicted, judges’ biased sentencing remarks regularly minimise or excuse their offending.

The system fails survivors at so many points—from not educating children about consent to failing to tackle the misogynistic ideas about sex and violence that pervade our culture, our police and our courts. In this context, speaking out about it is the only way many survivors feel they can agitate for change. They want to tell their story to protect others, to stop the violence from happening again, and to start a serious conversation about violence against women. In speaking out, survivors also find solidarity and support, and are no longer alone in a shame that should never have been theirs to carry.

The crux of the problem is that women and girls are speaking out about abuse and violence because not enough is being done to stop it—and we need to be able to talk about it so that governments can do better. We can’t act if we don’t know.

The success of MeToo has been in how it is breaking down cultural silence about gender-based violence, encouraging women to speak out and enabling us—the public and policymakers—to understand the extent of the problem. Around the world, thanks to MeToo, police and rape crisis services saw a massive spike in women reporting their abuse, and we have seen increased public discussion about violence against women and policy discussions about how we might better address it. The resistance and bravery of those speaking out has brought to light ‘a collective experience of powerlessness against systemic injustice’.

For human rights experts at the United Nations, MeToo marked ‘a tipping point’ for women’s rights and foreshadowed the end of indifference and impunity as ‘the shame and fear begin to shift from the victims to the side of abusers and perpetrators of sexual violence’. This change is urgently needed to address what is an urgent and widespread human rights crisis. As UN Women reports, violence against women and girls is the most prevalent human rights violation in the world, suffered by one in three women, and a problem that disproportionately affects women of colour, First Nations women and those with disability—who are each far more likely to face abuse. The UN Committee on the Elimination of Discrimination Against Women (CEDAW) has described gender-based violence as pervasive, reminding all governments that it is prohibited under international law and that they have an obligation to protect women from violence, to punish those responsible and to put an end to violence. As CEDAW makes clear, freedom of speech—and the ability for survivors to talk about their abuse and the media to report on it—is an essential aspect of violence prevention.

But something has been happening as a reaction to this movement. As women have been empowered to break their silence, they have also been facing a different kind of silencing: the silencing of women who speak out by and through the law.

The spike in survivors speaking out has been followed by a spike in legal actions against them and the journalists who want to report their stories—in defamation, in contract, in privacy and in breach of confidence. We have seen this in our practice and have watched it happen all around the world. The law is being wielded to reinforce the culture of silence and protect the status quo. The courts have become the battlefield, where judges grapple with competing rights: her right to speak about gender-based abuse and his right to reputation.

The UN-appointed expert on freedom of expression, Irene Khan, calls this ‘the perverse twist of MeToo’ and ‘gendered censorship’. It is a problem so big that she dedicated her entire report to the UN General Assembly in 2021 to it and explained why free speech is also an equality issue.

We agree—and in this book we show why.

As we saw in Nicola Stocker’s case—and in the many cases we highlight in this book—the same gender bias, victim-blaming and harmful stereotypes about sexual and domestic violence that impede the ability of the criminal justice system to deliver justice are also found in this flood of civil cases which silence. The difference, however, is that these cases are initiated not by the state but by (mostly) powerful and wealthy individuals. The costs of these cases are borne not by the state but by those facing the legal action: the women who speak out, the journalists who report on it or the advocacy groups that seek to campaign about it. And the costs are crippling. In many cases it is an alleged perpetrator suing his victim, and the law enables him to turn his victim into the defendant. Using the law in this way is a legally sanctioned way to victim-blame. As psychologist Jennifer Freyd explains, it offers abusive men a legal mechanism for the age-old strategy of ‘deny, attack and reverse victim and offender’ (known as DARVO). Many women who are sued by their perpetrator experience litigation as another form of abuse, a legally sanctioned means by which he continues to torment, humiliate and control her long after she has left him.

Using the law in this way is also a legally sanctioned way to say ‘Don’t tell anybody’. It enables men with wealth and power to repeat that refrain: ‘Don’t make a sound.’

The cost of speaking out

As human rights barristers, we are often approached by women for advice on the risks they face if they choose to speak out. Many survivors speak out without considering the legal implications, and only come to us after receiving legal threats or when facing legal action. There is a worrying pattern of actions emerging that we want women to be aware of.

In general terms, a typical scenario is as follows:

A young woman suffers abuse or harassment at the hands of a rich and powerful man. The rich and powerful man negotiates a settlement to buy her silence. The young woman subsequently decides to speak out about her experiences. The rich and powerful man seeks to protect his reputation, strenuously denies the allegation and calls the woman a liar. He (or his lawyers) threatens to sue the woman, and/or the newspaper or news outlet if they print the allegation. He might seek an injunction to prevent publication of the allegation, or (if the information is already out) claim she is lying and use defamation or libel laws to cast doubt on her allegation, obtain an apology from the news outlet and seek monetary compensation for damage to his reputation—as well as an injunction to prevent her or the publication from repeating the allegation and to deter other journalists from doing their own reporting about it.

The problem we continue to see is that the women making the accusations and the journalists printing them are being sued in costly, technical and stressful legal proceedings. Rich, privileged and powerful men have teams of lawyers at their disposal to suppress allegations and stop newspaper stories. Individual women, frontline services and advocacy groups, and journalists find themselves fighting against censorship and silencing, being sued for defamation and vilified in court, in public and online. The costs are crippling—financially and emotionally. As Jia Tolentino has argued, women, rather than being able to speak out in their own terms, ‘have had to be painfully careful about how we speak’.

How many women?

In 2017, when allegation after allegation began to surface about film producer Harvey Weinstein, we were working with journalists and newspapers in the United Kingdom who were breaking what has come to be known as the MeToo story. After decades of Weinstein’s behaviour being an open secret, suddenly there was a push to publish. It was as if the walls of a dam had burst. Newspapers finally felt able to print serious allegations against one of Hollywood’s most powerful producers.

But why now? How was he able to silence the allegations for so long? How many women had to accuse this man before they would be believed? How many women had to accuse him before the newspaper would run a story about it? How many women needed to come forward before he would be prosecuted? At the time the first Weinstein story ran, he had not been arrested or put on trial. But thanks to the collective power of women speaking out, and the power of the pen, he is now in prison. But how many women had suffered because of the silence that had protected him for so long?

This question—how many women?—haunted us as we worked with news organisations to publish this and many other MeToo stories. As we wrote this book, it kept coming up. How many women will be raped or killed before we fix the system? How many women are scared to walk home alone? How many women actually receive justice in our courts? How many women need to speak out before things change? How many women will be sued for defamation for speaking out? How many women have been silenced by non-disclosure agreements (NDAs)? How many women do we need in parliament before laws are changed? How many women need to protest before society changes the way women are treated? The question came up so often, and in so many contexts, that it became an exasperated refrain.

This book reflects our own journey in thinking through these issues separately and together since 2012, and long before MeToo.

In this book, we sometimes refer to our own cases, but only in relation to material that is in the public domain or with our clients’ permission. Jen has advised journalists, media organisations, survivors and frontline services organisations, and has advised and worked with high-profile women who have spoken out.

Keina has been working on women’s human rights and intersectional discrimination since 2008. Keina’s international work has led her to meet many of the silence-breakers we interviewed for the book, who are using the law in Colombia, Japan and Kenya to fight back.

We have also acted together in cases, including some that never made it to court, and we write this book informed by those stories and our experience of how the law works in practice.

As barristers in England and Wales, we have also advised organisations on publication risks, with stints in-house and advising major national newspapers and broadcasters in London, working with journalists to break stories. We have seen, from the inside, the challenges journalists face investigating these stories, as well as the legal threats and other harassment and pressure they face for their reporting.

We have talked with survivors, journalists and human rights activists from around the world who have been spied on, sued or prosecuted, and who have faced jail time, bankruptcy, online abuse and threats, and even exile for speaking out or reporting on abuse. In this book we show how it is not just powerful and privileged men who have been bringing these cases: governments and state officials have also been active or complicit in the silencing. We show, too, how discriminatory criminal laws serve to silence and punish women for speaking their truth, and slap down and silence activism on women’s rights issues. But we also show how brave survivors and silence-breakers are fighting back and using the law in creative and interesting ways to counter the backlash and advocate for necessary law reform.

This book is not about the criminal justice system and how it is failing women. There are many great books about this, including those written by our Doughty Street Chambers colleagues about what is happening in the United Kingdom. From Baroness Helena Kennedy KC’s books, Eve Was Framed (1992) and Eve Was Shamed (2018), to Harriet Johnson’s recent manifesto, Enough: The violence against women and how to end it (2022), it is clear that too many women are failed by the criminal justice system—through systemic racial and gender bias, gender stereotypes or sexist reasoning from police, lawyers and judges. We need a criminal justice system that works better for everyone. And we need to build a society in which women and girls can live free from violence.

We firmly believe that this begins with being able to talk about it. That is why we are concerned about how the law is being used as a weapon to silence women, and why we argue there is a clear public interest in speaking about these issues. If we want to end violence against women, we must be able to speak about it.

How many women will be silenced before we make the structural changes we need to empower them to speak?
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