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Power concedes nothing without a demand. It never did and it never will. Find out just what any people will quietly submit to and you have found out the exact measure of injustice and wrong which will be imposed upon them, and these will continue till they are resisted.… The limits of tyrants are prescribed by the endurance of those whom they oppress.

—Frederick Douglass, 1857







INTRODUCTION

A few days before the Fourth of July in 2005, John Roberts advanced a big step toward his ambition to be appointed to the Supreme Court of the United States. On that sweltering Friday, the end of the Court’s 2004–2005 term was far from my mind when I awoke early to get ready for our annual holiday pool party that weekend at my home near Rock Creek Park, in Washington, DC. By late morning, news broke that President George W. Bush would get to fill a momentous vacancy on the nation’s highest court.

This vacancy came just a few months after I had left the staff of the US Senate, where I’d been chief counsel for nominations for the Senate Judiciary Committee for Senator Patrick Leahy, when he was the chair and then ranking member. It was the first time in almost a decade that I wasn’t working for the federal government. I had left behind my government-issued BlackBerry after Bush began his second term. When my new cell phone chimed the theme song from the HBO hit Sex and the City, I had no idea my father was calling with surprising news.

Sandra Day O’Connor (a Ronald Reagan appointee) had just announced she would be stepping down to spend more time with her ailing husband, John. I was not a big fan of O’Connor, though she was the first woman appointed to the high court. I knew having a woman in a powerful role would not advance justice and equality in and of itself. It was her rulings that mattered, and I was not fond of how often she sided with her Stanford Law School classmate and former romantic partner William Rehnquist (a Richard Nixon appointee to the position of associate justice and a Reagan appointee to the post of chief justice).

I did appreciate O’Connor for keeping the promise she made during her nomination: to follow precedent and not impose her personal views about abortion. During her tenure on the Court, she joined a ruling known as Planned Parenthood v. Casey, which affirmed Roe v. Wade, and emphasized that “liberty finds no refuge in a jurisprudence of doubt.” Her ruling rested firmly upon the foundational principle of fair jurisprudence known as stare decisis, a Latin term meaning “to stand by decided matters.” In that ruling she and her colleagues in the prevailing plurality quoted Justice Potter Stewart (a Dwight Eisenhower appointee) to explain the profound importance of stare decisis in a democracy: “A basic change in the law upon a ground no firmer than a change in our membership invites the popular misconception that this institution is little different from the two political branches of the Government. No misconception could do more lasting injury to the Court and to the system of law which it is our abiding mission to serve.”1

Perhaps her prior experience as a state legislator, at a time when politics had been seen as the art of compromise, made O’Connor more of a centrist than I thought she was, especially as the Court moved further to the right. However, in 2000, she voted with four other Republican appointees to the Supreme Court to stop the recount of ballots in Florida, which had the effect of making the Republican candidate, George W. Bush, the president of the United States. Bush lost the popular vote and, by many accounts, would have lost the Electoral College vote if all the ballots had been counted, but for the Rehnquist Court’s ruling. The recount had been triggered by the closeness of the initial vote count. John Roberts, then an appellate lawyer in private practice, had traveled to Florida to advise Florida Governor Jeb Bush, Bush’s brother, on how to navigate the recount. Less than a week before the Court issued its partisan 5–4 ruling in Bush v. Gore stopping the recount, Jeb sent a personal note to Roberts thanking him.

Three years later, as a staffer on the Senate Judiciary Committee, I had written a game plan for how to respond to the next Supreme Court vacancy; in the wake of O’Connor’s announcement in July 2005, people were calling for my advice on the battle to come. O’Connor had played an essential role in Bush’s ascent, and now her resignation could extend his impact—along with the GOP’s control of the Court—for decades. Plus, Bush would likely get another vacancy to fill soon, given Rehnquist’s failing health.

I had tendered my resignation from my job with the Judiciary Committee shortly after the 2004 presidential election. Sitting in a beautiful office in the Russell Building with the high ceilings and lovely western sunlight, Senator Leahy kindly urged me to stay on. Despite how much I loved working for him—a senator tall in stature and integrity (and a devoted Batman fan)—the Democrats had lost four Senate seats in that election, making it unlikely we could sustain our filibusters of Bush’s controversial appellate nominees, let alone a potential Supreme Court nominee. I just could not stomach looking like human wallpaper behind the senators at the hearings to come, bearing silent witness to history on C-SPAN, unable to stop the Republican-controlled Senate’s confirmation of whomever Bush chose.

I told Senator Leahy I could not accept his entreaty to stay, and a few months later I started a job as the senior legislative strategist on national security for the American Civil Liberties Union. In 2005, I had spent the weeks before the July 4 holiday working with former Congressman Bob Barr (R-GA) and others on a bipartisan effort to reform the USA PATRIOT Act. That Friday, July 1, after the calls about O’Connor’s announcement subsided, overwhelmed with worry about what the Court and America would become, I stopped to grieve and to paint. Almost two decades earlier, I’d entered college focused on prelaw but with an art scholarship. When I was working for the Senate, my dear friend Yolanda encouraged me to return to painting as a way to do something totally nonverbal while fighting Bush’s judicial nominees. I began painting huge, colorful abstracts to reignite my joy, but that day, for the first time, I painted only in black-and-white, mostly black. It was the most mournful piece of art I’ve ever made.

The speculation began immediately about who would replace O’Connor and whether it would be another woman. Through countless conversations, I held firm to my contention that Bush would nominate John Roberts, whom I had tried and failed to stop from getting appointed to the US Court of Appeals for the DC Circuit in 2003. A few weeks after O’Connor’s announcement that she was leaving the Court, I got a call from Phil Toomajian, a talented staffer working on Senator Leahy’s judiciary team, telling me Bush was going to announce Roberts as his nominee. He “congratulated” me for correctly predicting since early in Bush’s first term that he would pick Roberts. Phil’s congratulations reflected the gallows humor common among those in the political trenches, but it did little to lighten my mood.

I was convinced Roberts would be a disaster for the Court and for the country. Despite his polite demeanor and the endorsements of establishment Republicans and some Democrats, I was certain he would devote himself to advancing a right-wing political agenda through the judiciary. To make matters worse, in September Rehnquist died, and Bush nominated Roberts to become the chief justice instead of filling O’Connor’s vacant seat.

A week later, the Republican-controlled Senate Judiciary Committee began hearings on Roberts’s nomination and quickly pushed through a committee vote. Only two weeks after that, on Thursday, September 29, the Senate voted to confirm him. That accelerated timeline left little time to muster opposition. To my dismay, even Senator Leahy voted for him, which is a powerful testament to how terribly effective Roberts’s performance before the Senate had been.

When I heard Roberts had been confirmed, I wept.

[image: ]
This book explains how John Roberts ascended to the Supreme Court and for nearly two decades maintained a reputation as a fair referee despite using the Court to advance a reactionary political revolution in the law to undo widely popular policies. It details the network of billionaire-funded groups engaged in a radical crusade to remake American society through the courts and shows how Roberts is both a cause and a consequence of their efforts. This corrupt and corrupting effort is not merely an aspect of Roberts’s legacy: It is his legacy. This reactionary agenda and the means used to achieve it are, in a word, unprecedented.

Most people really have no idea who Roberts is, what a destructive force he is to American jurisprudence, and how he has helped fracture our political system and our society.

In 2002, as part of my work for the Senate’s Judiciary Committee, one of my first tasks was to evaluate Roberts, whom Bush had nominated to the US Court of Appeals for the DC Circuit. Roberts would impress some of the senators with his amiable confidence, his calm reassurances, and his easy smile. He looked like a Norman Rockwell–style embodiment of judicial restraint and rectitude. But a thorough examination of his record and career path convinced me that, his carefully constructed résumé and polished persona notwithstanding, he would make a seriously detrimental addition to the federal appeals court. In the Senate hearings on his elevation to the Supreme Court, he demonstrated his gift for disarming opponents when he proclaimed, “I will remember that it’s my job to call balls and strikes, and not to pitch or bat.”

The image of Roberts as an impartial umpire proved to be persuasive and durable, but instead of being a genuine expression of his temperament and approach, it was a meticulously planned and effectively delivered public relations strategy. He presented himself as a dedicated institutionalist who sought to uphold American judicial traditions. Far from being a protector, however, he has used his position as chief justice to orchestrate a pattern of extreme decisions that have unmoored American democracy from its foundations—and that was before Donald Trump’s three appointees joined the Court. Despite Roberts’s claims that there are no Republican or Democratic federal judges, he has established himself not as a fair referee but as a diabolically effective player rewriting the Constitution and remaking America in accord with his reactionary political agenda, as he strategizes how to move the ball forward and disarm the opposition.

Roberts’s approach to constructing his public persona is best understood in light of, and in contrast to, the experience of Robert Bork, President Reagan’s failed nominee to the high court in 1987. The two Roberts are not so far apart when it comes to their dark and repressive vision for American law, but John Roberts’s moon face and striking blue eyes have never communicated the sort of villainy that Bork’s arched brows and matching goatee conveyed to cartoonists and the public at large. But, more than that, Bork’s extremism was loud, voluble, confrontational, and aggressively public, while Roberts has enacted much of the same right-wing agenda with stately civility. Roberts’s reserved demeanor and projection of affability have helped enable his Court to undermine our rights without raising as many alarms as warranted. While he often aligns with the results sought by his shriller brethren, Clarence Thomas (a George H. W. Bush appointee) and Samuel Alito (a George W. Bush appointee), Roberts has until recently managed to maintain credibility with the public and the press by minding the pace of the extremist takeover of our laws and culture. His calm style—with a close-lipped kind of Cheshire cat grin—somehow made the outcome seem more palatable, or even reasonable, to many in the press. Litigants on the other side of his agenda have continued to hold out hope they will be the ones to somehow persuade him to capitulate and rule in their favor, which is actually quite rare.

Roberts’s reactionary docket has included destroying environmental rules that protect our planet from predatory billionaires, overturning legal precedents that limited access to deadly guns, forging the shield of religious freedom into a sword to attack equality and access to health care, decimating labor unions’ power to bargain for workers’ rights, and unleashing waves of billionaire spending in our elections in ways that corrupt our representative democracy and sever public institutions from vital traditions of impartiality. Democrats credited him with, and Republicans lambasted him for, saving the Affordable Care Act (dubbed Obamacare), but Roberts is playing for team GOP, and his occasional nods at moderation allow him to more effectively realize his long-term agenda. Kicking millions of Americans off of health insurance could have caused the GOP even bigger losses in 2012, and embracing the dubious legal theories against Obamacare would have undermined the power to enact tax policy that favors the rich.

Devastatingly, Roberts has systematically altered the very structure of our democracy by sabotaging voting rights and permitting illegitimate and undemocratic electoral maps that have all but eliminated incentives to seek compromise, fueling extremism and division. But Roberts’s masterstroke was alchemy: turning gold into speech by judicially rewriting the First Amendment to allow mountains of gold in the form of dark money to distort our elections. His Court did so by barring Congress from regulating the corrupting influence of unlimited cash supplied by billionaires seeking to manipulate our elections. The result in that case, called Citizens United v. FEC, was orchestrated by the Roberts Court, which ordered an out-of-season oral argument on new questions to clear the decks for a surge in secret cash for the 2010 midterms—just in time to try to rein in America’s first Black president, Barack Obama. That tsunami of cash has been deployed to distort the ensuing elections, epitomized by the actions of the richest man in the world, Elon Musk, who spent $288 million to procure the presidency for Donald Trump (and an unelected copresidency for a while) in 2024. Big money has also altered the makeup of the nation’s highest court and, with it, how our Constitution and laws are interpreted, creating a self-reinforcing circle of corruption. Roberts’s success in dismantling the guardrails needed for fair elections and fairness in general has greatly weakened—and, in fact, imperiled—our democracy.

Through action and inaction, Roberts has also allowed a culture of corruption to run rampant. For more than a decade, he has worked to stall congressional efforts to require an enforceable code of conduct for the Supreme Court, even though every other judge in the nation is subject to such rules. He has not taken any public action to redress the numerous investigative reports about the mountain of secret gifts and serious ethical failures associated with Clarence Thomas and others. Roberts stood silent as Thomas sat on the case involving Donald Trump’s immunity claims in a criminal case about Trump’s efforts to subvert the 2020 presidential election, even though Thomas’s wife, Ginni Thomas, actively sought to stop the count and even to secure fake electors. Roberts adopted the same do-nothing approach toward Samuel Alito, despite evidence that flags tied to the January 6 insurrection were flown over his homes. Why? Roberts needed their votes in order to accomplish his most reactionary agenda to date and to cement the most unprecedented edict of all: to effectively pardon Trump and pave the way for his return to power, emboldened by kinglike immunity from prosecution for any of his “official acts” as president.

The pattern of conduct is clear: Roberts has made extraordinary efforts to ensure that those with great power and wealth have the opportunity to corrupt every aspect of our politics and society, and when the long-festering corruption of his Court has become front-page news, he has refused to clean up the mess. On the surface, his response has been singularly feckless and an insult to the institution of the Court, but on a deeper level he understands that actually cleaning up the Court would undermine his overarching political agenda to remake the law. On Roberts’s watch, the Court has become a creature more beholden to the influence of the richest few—and their political operatives—than at any time in the past century. This is not a bug; it is the design.

For many years, Roberts had the highest approval rating of any federal official. Now that there is a 6–3 right-wing majority, the mask has fallen. Roberts’s single-minded determination to give Trump unwarranted and anticonstitutional immunity for the serious criminal activities alleged in federal indictments reveals just how untethered John Roberts really is from the text of the Constitution and so-called originalism. His orchestration of the trifecta of 2024 rulings involving the January 6 cases shows that his jurisprudence does not arise from a principled interpretation of the Constitution but rather is guided by his desire to exert power for both himself and the political party he hails from, even as the latter has grown more extreme. His dogged allegiance to a regressive political agenda poses grave threats to our democracy and our freedom.

Calls for genuine, bold reforms are growing and may grow even stronger in response to further efforts by the Right to dismantle democracy, serve billionaires while hurting ordinary people, and impose deeply unpopular and even dangerous policies. The Roberts Court cannot be trusted to save us from all of the dictatorial impulses of Trump that Roberts and the MAGA justices on the Supreme Court have emboldened. Until he leaves the Court or is removed, Roberts will continue to obstruct vital ethics reforms and essential repairs to the Constitution that he has so grossly distorted with the immunity edict and other deeply damaging rulings. Meanwhile, I am committed to doing everything in my power to expose John Roberts for the regressive politician in judicial robes that he really is and, in doing so, ultimately to help restore—and expand—the constitutional rights, privileges, immunities, and power of We the People in these United States.
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