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PROLOGUE

My Front-Row Seat in the Battles over Affirmative Action

In november 2020, with the covid-19 pandemic raging, i carefully took off my mask and sat down nervously in the witness stand at the federal district courthouse in Winston-Salem, North Carolina.

I was in Judge Loretta Biggs’s courtroom to testify as an expert witness for Students for Fair Admissions (SFFA), a conservative group challenging racial preferences at the University of North Carolina (UNC). (SFFA and I were also involved in a parallel suit against Harvard University.) I would be testifying that racial student body diversity is very important to achieve on college campuses, but that, according to my research, UNC–Chapel Hill could create an integrated campus without using race if it jettisoned its preferences for privileged children of alumni and faculty and also gave a meaningful admissions boost to economically disadvantaged students of all races who had overcome odds.

I was nervous in part because I was soon to be cross-examined by UNC’s star lawyer, Patrick Fitzgerald, a highly regarded former federal prosecutor who knew his way around a courtroom well enough to put powerful figures such as Illinois governor Rod Blagojevich behind bars. But what made me even more uncomfortable was eyeing my friend, David Hinojosa of the Lawyers’ Committee for Civil Rights, an organization that was representing UNC students. That group would have the chance to cross-examine me after Fitzgerald was done.

This was a very unusual position for me to be in. Over the years, I’d almost always allied myself with civil rights groups and leading Black officials on issues of schooling, housing, and employment. I had worked closely with civil rights leader Maya Wiley to integrate public schools in New York City and with President Barack Obama’s education secretary John King to desegregate schools across the country. I had strategized with members of Congress such as Keith Ellison (D-MN) and the late John Lewis (D-GA) on legislation to make labor organizing a civil right. I had allied with former Lawyers’ Committee for Civil Rights chief counsel John Brittain to curtail legacy preferences in college admissions, which is a form of affirmative action for the rich. I had teamed up with former Washington, D.C., school superintendent Clifford Janey to improve civics education and reduce the possibility of electing another authoritarian figure like President Donald Trump. And I would soon be working with Missouri Democratic congressman Emanuel Cleaver to reduce exclusionary housing practices that segregate neighborhoods and schools.1

But on the issue of whether preferences at elite colleges should be based on race or class, I was on the opposite side from many of my friends and had allied myself with an unlikely group. The attorneys at Consovoy McCarthy with whom I was working were deeply conservative. A few had clerked for Justice Clarence Thomas, and one was representing Trump to keep his tax returns private. Students for Fair Admissions was the brainchild of conservative activist Edward Blum, who had challenged a key section of the Voting Rights Act—litigation with which I strongly disagreed. Many of my friends—liberals like me—were mystified, even appalled, that I decided to help Students for Fair Admissions.

I had long been convinced, however, that there was a better way to achieve the valid goals of racial affirmative action. I agreed with my liberal friends that campuses needed to be racially integrated. It is crucial that in a multicultural democracy, students learn to appreciate and value individuals of all backgrounds. And I agreed that the nation had to take steps to remedy a terrible history of racial oppression. But giving a break to economically disadvantaged students, the evidence showed, could help universities do both. The UNC case data vividly showed that precisely because of the legacy of discrimination, Black and Hispanic students would benefit disproportionately from an approach based on socioeconomic class. And poor white and Asian students would benefit, too, as in my view they should. The policy would also have a powerful effect on politics. Whereas racial preferences divided working-class white and Black people in a way that advanced conservative interests, economic preferences would remind the groups of their common challenges.

The media depicted UNC as championing social justice by teaming up with civil rights groups. But the dirty little secret of higher education in the United States is that the admissions system mostly benefited the wealthy, and racial preferences for Black, Hispanic, and Native American college students provided cover at places like UNC and Harvard. The framework of race-based preferences disproportionately aided upper-middle-class students of color and sustained a system of favoritism for children of alumni, wealthy donors, and the offspring of faculty. This is because the racial diversity affirmative action produced gave the impression that the larger system was fair. In fact, the University of North Carolina, which prided itself on its politically progressive values and called itself the “university of the people,” had sixteen times as many wealthy students as it did students from low-income backgrounds.

Major public and private universities clung to racial preferences because it was cheaper than creating a fairer admissions system that rewarded economically disadvantaged students who had overcome obstacles and would need financial aid to get them through. Colleges acted as if racial preferences were the only way to promote racial diversity, but that simply wasn’t true. It was just better for them.

Some worried that if racial preferences went down, universities would just give up on diversity altogether and conservatives would win. The good news, however, was that the evidence suggested that universities valued racial diversity, which had become part of their identity. When barred from using race, they adopted new policies that created both racially and economically diverse student bodies.

My interest in creating a fairer system of affirmative action based on economic disadvantage was sparked about forty years earlier. As an undergraduate at Harvard in the 1980s, I wrote my senior thesis under presidential historian Richard Neustadt about Robert Kennedy’s 1968 campaign for president. Kennedy fought hard to dismantle racial discrimination through passage of landmark civil rights legislation, but he came to believe that the next fight would be economic in nature. Kennedy told journalist Jack Newfield, “You know, I’ve come to the conclusion that poverty is closer to the root of the problem than color.”2 Kennedy was tapping into a vein of thought also championed by Dr. Martin Luther King Jr., who said the best way to address the nation’s legacy of racism was not to create a narrow Bill of Rights for Black People, but instead to institute a more inclusive Bill of Rights for the Disadvantaged.

Justice William O. Douglas, another one of my heroes, championed affirmative action based on class rather than race when the issue first came before the U.S. Supreme Court in the 1970s. As a student at Harvard Law School in the late 1980s, I was excited by Douglas’s ideas and wrote a long research paper about them. I suggested that affirmative action based on class disadvantage would be fairer and more legally sustainable, given the direction of the courts in the era of President Ronald Reagan.

I became even more convinced of this approach in the early 1990s, while working for Virginia Democratic U.S. senator Chuck Robb, President Lyndon Johnson’s son-in-law. Johnson had outlined the need for affirmative action, but, like King, had preferred economic rather than racial means, and now Robb seemed intrigued by this idea. We met with Clarence Thomas, a Black Republican, after President George H. W. Bush nominated him to the Supreme Court. During the meeting, Robb asked Thomas his position on affirmative action. Thomas responded with a question of his own: Why should his own son receive preference in college admissions over a poor white applicant from Appalachia? It was an interesting moment for me. Not only was a Black judge telling a white senator that Black people did not need a preference, but a Republican was telling a Democrat that class disadvantage matters.3 Robb was struck by the judge’s position and cited it in his speech supporting Thomas’s nomination.

In the mid-1990s, I thought President Bill Clinton might move the federal government toward a system of affirmative action for the economically disadvantaged. Following the 1994 midterm elections, the House of Representatives was delivered to Republicans for the first time in forty years. Clinton, who had grown up in a working-class family, said he was exploring the idea of shifting from race-based to economic-based affirmative action. After I wrote a cover story in the New Republic about the idea, Joel Klein, a Clinton aide and future chancellor of New York City schools, immediately called me to find out more. It was a false start, though. Jesse Jackson threatened to run for president in 1996 if Clinton didn’t “stand firm” on affirmative action, and Clinton quickly backed down.

In early 2002, I thought I had another shot when the Supreme Court—which now included Thomas—decided to take up challenges to racial preferences at the University of Michigan. I traveled with conservative activist Linda Chavez to the White House to meet with President George W. Bush’s staff to support a third way on affirmative action. Chavez provided the conservative bona fides; I provided the compassion. Bush filed a good amicus brief in favor of finding new paths to diversity, but the higher education establishment prevailed with five justices supporting racial preferences.

After that Supreme Court ruling, I needed to adjust strategies. In 2004, I worked with Harvard University president Larry Summers and Amherst College president Tony Marx to push the idea of supplementing racial affirmative action with economic affirmative action. I was excited about this idea for a time, but I grew disappointed as the movement largely fizzled. While elite colleges were passionate about racial diversity, it turned out they didn’t want to spend much on the financial aid required to promote economic diversity.

When Barack Obama ran for president in 2007, my hopes were raised again when he said his own daughters did not deserve a racial preference and that working-class students of all colors did. But after his election, I followed up with one of his top aides, Cassandra Butts, who was also Obama’s law school classmate. She investigated and reported back that because of interest group politics, Obama could only implement the shift “if the courts forced him to.”

In the end, that’s what led me to my unusual alliance with Edward Blum and my testimony in the Harvard and UNC cases. In 2014, I became part of a team that dove into a treasure trove of documents that showed the seedy underside of admissions—the emails about preferences for donors and the internal studies that found athletic status, legacy, and race counted a lot in admissions, while universities mostly gave lip service to boosting the odds of economically disadvantaged students in the process. A Duke economist and I simulated—using actual past applicants—what would happen if Harvard and UNC stopped using race in admissions and instead provided preferences for the economically disadvantaged. We found that universities could produce both racial and economic diversity and maintain high academic standards if they invested in this new approach.

Students for Fair Admissions lost in the lower courts, but it was a heady moment for me in October 2022 when the Supreme Court justices, in their oral arguments in the case, debated simulations about class-based affirmative action that I had helped create. After decades of ups and downs, it looked like colleges might move toward economic rather than racial affirmative action. In March 2023, while awaiting the Supreme Court ruling, the New York Times ran a front-page profile about me as a “liberal maverick” pushing affirmative action based on class. The article emphasized how my ideas were moving to center stage, but also how anathema they had become to the elite left.

In June 2023, the Supreme Court struck down racial preferences in a decisive 6–3 vote. It appeared that an idea I’d picked up from giants like King, Kennedy, and Douglas would finally see its day. President Joe Biden, who installed busts of Kennedy and King in the Oval Office, announced to the nation that colleges should adopt a “new standard” to reward students who had overcome “adversity.”

Universities began announcing that they would adopt new reforms because they could no longer use race in admissions. Some said they would discontinue legacy preferences, early admissions, and other policies that tilt toward the rich. Some said they would give an admissions boost to students who had overcome economic obstacles. Others announced initiatives to increase financial aid, create recruitment programs, and automatically admit students with top grades from high schools throughout the state, including the very poorest.

Almost forty years after I began studying Robert Kennedy’s remarkable 1968 campaign for president, it appeared, paradoxically, that a conservative Supreme Court decision striking down the use of race in admissions could lead to a progressive policy outcome. It finally became realistic to ask, Would selective universities soon open their doors to meaningful numbers of low-income and working-class students?

Richard D. Kahlenberg

Rockville, Maryland
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INTRODUCTION

Who Enters the “River of Power”?

When edmund kennedy, a low-income black student from Ohio, arrived at Amherst College’s leafy campus in the spring of 2020, he immediately felt out of place. Virtually everyone was from upper-middle-class or wealthy families, it seemed, including most of the other Black students. When COVID-19 hit campus, he recalls, “The other students are saying, ‘We’re going to go to our house in LA or we’re going to take our plane to Cabo until this blows over.’” The few other low-income and working-class students at Amherst, meanwhile, were scrambling. “We can ask our cousin in Boise who’s got an extra basement or whatever,” Kennedy recalls. He concluded that at Amherst, “the divide is between rich and poor. It’s the starkest divide I’ve ever seen in my life. Far more classist than racial.”1

Kennedy’s story is replicated again and again at elite colleges. Universities, which take great pains to signal their virtue on issues of race, turn a blind eye to class. Ironically, research suggests that in the larger society, class has become increasingly salient in allocating opportunity in America. Since 1970, racial residential segregation has declined 30 percent while class segregation has doubled.2 The academic achievement gap between rich and poor is now twice as large as the achievement gap between Black and white students.3 As Robert Putnam has observed, “The power of race, class, and gender to shape life chances in America has been substantially reconfigured.”4

This book lays out a different vision for the future of affirmative action. The media has been reporting widespread alarm that the Supreme Court’s historic decision, upending a half century of precedent that had allowed racial preferences in admissions, will inevitably cause racial diversity to plummet. But it doesn’t have to be that way. If elite universities think creatively and invest in new approaches, they can produce economic and racial diversity alike.

The Stakes

Why should it matter who gets to spend four years at a relatively small number of colleges in the United States that have employed racial affirmative action programs? Most Americans don’t have a bachelor’s degree, and only 11 percent of college students attend the most selective schools where affirmative action has been practiced most extensively.5 So why should we care?

To begin with, like it or not, selective colleges provide much of the leadership class in America. Joe Biden, himself a graduate of a less selective state college, was amazed when he came to Washington, D.C., and discovered he was something of an anomaly. In a book about the 1988 presidential campaign, journalist Richard Ben Cramer tells the story of Senator Biden sitting in his backyard in Wilmington, Delaware, with friends. Biden asked one, “Where’s your kid going to college?” His friend replied, “Christ, Joe! He’s eight years old!” According to Cramer, Biden responded, “Lemme tell you something. There’s a river of power that flows through this country. Some people—most people—don’t even know the river is there. But it’s there. Some people know about the river, but they can’t get in… they only stand at the edge. And some people, a few, get to swim in the river. All the time. They get to swim their whole lives… in the river of power. And that river flows from the Ivy League.”6

Data back Biden up. One writer noted, “Harvard and Yale educate eight hundredths of one percent of American undergraduates and gave us 89 percent of the current Supreme Court.”7 As of 2024, five of the last six presidents had been Ivy League graduates.8 Although Biden graduated from the University of Delaware, Politico found that 41 percent of his high- and mid-level White House staff had Ivy League degrees.9 More broadly, research shows that 50 percent of America’s top government leaders and 49 percent of corporate leaders are graduates of just twelve wealthy colleges and universities, even though the undergraduates at those institutions represent just 0.7 percent of the national total.10 These institutions provide powerful social connections and shower students with enormous resources, spending more than seven times as much as nonselective colleges.11 Harvard spends about $120,000 per student, while City University of New York spends $15,000.12 And elite universities can transform lives. Attending a selective college can put low-income and minority students on an entirely different trajectory in life.13 “You’re talking about one of the best tickets to upward mobility in human history,” says a former chancellor of the University of North Carolina. “So there’s a lot of debate about who deserves that ticket and who doesn’t.”14

Outside the narrower confines of higher education, the larger issue of when, if ever, it is appropriate to count race in allocating opportunity raises a series of profound and challenging moral questions that help define what kind of society we want to be.

On the one hand, how does a society compensate for one of the world’s great horrors? White Americans, backed by the force of law, enslaved Black Americans for centuries and treated them with unspeakable cruelty. White enslavers raped Black women and divided families for sale. When the U.S. Civil War finally brought an end to slavery, white people instituted decades of de jure segregation. This forced Black children to attend separate schools, and Black people of all ages to use separate bathrooms and drinking fountains. To enforce racial hierarchy, white mobs lynched Black people, and it took decades before Congress could muster the votes to outlaw the practice. When the federal government created programs to bring homeownership to Americans, it simultaneously instituted a cruel system of redlining that robbed most Black families of the chance to build wealth. Employers explicitly barred Black applicants from good-paying jobs, and union locals were often racially segregated. Shouldn’t a fair and just society take affirmative steps to remedy this horrific history, or risk replicating the legacy of inequality for generations to come? In addition, because Americans come from all corners of the earth, isn’t it imperative that our educational institutions bring students of all backgrounds together to learn from their differences and see what they have in common as Americans?

On the other hand, what are the costs of a regime of racial preferences in favor of subjugated groups? After building a powerful moral consensus, the nation concluded that race should not be counted when deciding who gets ahead in society. We should be judged based on individual worth rather than on one’s racial group. Is it okay to turn on a dime and suspend that principle, perhaps for a long time to come? In a country wracked by a history of racism, is it prudent to stir resentment among the white majority? And can we really claim that racism is the only source of unfairness in society? How will economically disadvantaged white people react when white elites, who have never experienced discrimination or economic hardship, tell them they are bigoted unless they support racial preferences? How will average people feel when they are told color blindness is now considered a form of racism? And what are the special challenges faced when one tries to create a well-meaning set of progressive racial preferences in a country made up of what Heather McGhee calls “ancestral strangers”?15 Isn’t this nation a place that must do everything it can to create the glue necessary for social cohesion? Finally, if some of what motivates advocates of racial preferences is the idea that any racial disparity in outcomes is the result of racism, does that give rise to the dangerous notion that when groups—such as Asian and Jewish Americans—are overrepresented in certain academic contexts, they are engaging in some sort of nefarious behavior?16

These are challenging issues, and there are more. How should we weigh the benefits of promoting racial integration and directly addressing historical wrongs against the costs of dividing working-class people in a society where economic inequality is skyrocketing and bringing about change requires people to work across racial lines? And how should a society navigate an issue where elites hold such a different set of views from the broader public? Should it give leaders pause that despite more than fifty years of trying to convince the public that racial preferences were the best way to remedy past discrimination, roughly three-quarters of Americans continued to reject that approach? If the majority think that affirmative action allows people of color to “cut in line,” as one sociologist found, does tolerating this practice threaten to undermine democratic norms and values altogether because it allows demagogues to ride the backlash and exploit these frustrations?17

For more than half a century, courts, presidents, legislators, interest groups, and the public have struggled with these difficult issues. The fundamental question posed by this book is whether providing a leg up to economically disadvantaged people can honor the best arguments from both sides of a very divisive debate.

Chapter Outline

As laid out in Chapter 1, the idea of affirmative action for disadvantaged students of all races first surfaced in the 1960s and 1970s. Passing civil rights laws to prohibit future discrimination was not enough to correct for an egregious history of racial oppression, and liberals debated passionately about whether new efforts to level the playing field should focus narrowly on racial preferences, as civil rights advocates like Whitney Young and James Farmer suggested, or be constructed more broadly to advance low-income and working-class people of all races, as other civil rights leaders like Dr. Martin Luther King Jr. and Bayard Rustin advocated.18

Liberals on the Supreme Court were also divided. Justice Thurgood Marshall, the first Black member of the Supreme Court, championed class-blind racial preferences as a temporary remedy to address our nation’s historical wrongs, while William O. Douglas, one of the most liberal justices on the Court, supported affirmative action for economically disadvantaged students of all races.

But neither theory won the day. Instead, in a 1978 decision, Regents of the University of California v. Bakke, Justice Lewis Powell Jr., an appointee of President Richard Nixon, advocated a different theory championed by elite universities such as Harvard. By boosting the number of Black and Hispanic students on campus through racial preferences, the learning environment at predominantly white institutions would be enriched. Powell said that underrepresented minority students add novel perspectives to campus discussions in the same way that farm boys do on a campus dominated by students from large metropolitan areas.19 In this vision, admissions deans act less as objective evaluators of talent and more like casting directors trying to advance the interests of the university. This approach can include admitting minority and rural students who will contribute different views, as well as legacy students whose parents will make financial donations.20 As a result, selective universities have created the type of situation that Edmund Kennedy found at Amherst—a racially diverse class that also has thirteen times as many rich students as poor students.21

As detailed in Chapter 2, the Powell-Harvard idea of how admissions should work has never sat well with the public. Polls have consistently found that about three-quarters of Americans oppose racial preferences and about the same proportion oppose legacy preferences.22 Many Americans learned from the civil rights movement that race and ancestry shouldn’t be used to decide who gets ahead. They also believed that disadvantaged students who overcame odds should receive favorable consideration.

Starting in the mid-1990s, voters across the country supported referenda that would ban the use of race in admissions at public universities. These citizens voted to end racial preference in red states such as Nebraska, Oklahoma, and Idaho and in blue states such as California, Washington, and Michigan.23

What happened next in these states was fascinating. If racial preferences were unpopular, so, it turned out, was the resegregation of higher education by race. When voters forced universities to stop considering race in admissions, they didn’t give up on diversity. Instead, in state after state, they adopted the essence of the King-Douglas approach. Public universities in these states gave a meaningful admissions boost to economically disadvantaged students of all races. Financial aid budgets were increased. Schools such as the University of Texas and the University of Florida accepted top-ranking students from high schools across the state, including those in poor communities. Some universities dropped the use of legacy preferences and increased the number of transfer students from community colleges.24

Even so, as Chapter 3 describes, universities struck back in the early 2000s. When conservatives challenged the University of Michigan Law School’s use of racial preferences, the higher education establishment, military, business elites, and civil rights organizations mobilized. They believed that the new approach in some states to help disadvantaged students wouldn’t work and required too much financial aid. They flooded the Court with amicus briefs claiming that the King-Douglas approach employed in several states did not produce sufficient levels of racial diversity, despite emerging evidence to the contrary.25 The gambit worked. Just as Nixon appointee Lewis Powell saved racial preferences in 1978, Reagan appointee Sandra Day O’Connor provided the swing vote to sustain their use in 2003. Like Powell, O’Connor gave tremendous deference to the claims of elite universities. She said that she took Michigan Law at its word that it would stop using racial preferences as soon as alternative paths to diversity became available. In her opinion, O’Connor blessed racial preferences for a twenty-five-year period.26

With this major victory on race in their pocket, in 2004, a few inspiring higher education leaders asked whether Douglas’s class-based affirmative action idea could serve not as a substitute but as a supplement to racial affirmative action. As explained in Chapter 4, one major impetus for the reform was data showing that elite universities provided big preferences for athletes, legacies, and Black and Hispanic students, but no break whatsoever to low-income students, despite rhetoric to the contrary.27 The presidents of Harvard and Amherst, appalled by data showing that rich students outnumbered poor students by twenty-five to one at elite colleges, announced new programs to boost admissions to economically disadvantaged students and expand financial aid programs to enable them to enroll. A few institutions also pledged to end programs that provided a special channel that increased the odds of being admitted if a student applied earlier in the process rather than through the regular admissions cycle. (This change was backed by research showing that low-income students were less likely to know about this trick.)28

The momentum seemed real, but the movement soon collapsed. A few years later, top schools reinstated early admissions. Despite receiving lots of positive press about providing a free ride to low-income and working-class families, elite universities did not actually admit many of them. One researcher said that it was “as misleading as those television commercials from Shell and other energy giants that advertise their commitment to developing clean energy alternatives—not a lie, exactly, but fundamentally misleading.”29

In the coming years, the economic skew at elite universities would remain largely unchanged. One study found that thirty-eight highly selective institutions had more students from the top 1 percent of the income distribution than the bottom 60 percent.30 Universities had little incentive to adopt economic affirmative action as long as they could use racial preferences to recruit upper-middle-class students of color to achieve the racial diversity they wanted. The idea of considering both race and class in admissions sounded good in theory, but it wasn’t going to happen in practice.

In the coming period, however, new political and legal pressures mounted on racial preference programs. As discussed in Chapter 5, the University of Michigan’s victory in the Supreme Court was short-lived, as Michigan residents voted overwhelmingly to enact a ban on racial preferences in the state in 2006. In 2008, Barack Obama, an exciting Black candidate for president, raised questions about whether economically privileged students of color, like his own daughters, deserved a racial preference in college admissions.

Moreover, the Supreme Court was becoming more conservative as Justice Sandra Day O’Connor retired and was replaced by Justice Samuel Alito. Alito joined other conservative justices in striking down racial school integration policies at the K–12 level in Louisville and Seattle. Many thought affirmative action in higher education might be next.

The test came in 2012 when the Supreme Court heard the case of Fisher v. Texas. The litigation squarely raised the question of whether the University of Texas (UT) at Austin could achieve racial diversity without using race. Whereas Justice O’Connor had said she would take universities at their word that alternatives—such as class-based affirmative action—wouldn’t work, that deference was unlikely to survive.

Some nine years after the Michigan Supreme Court decision, strong evidence was emerging that race-neutral strategies—such as those that gave a leg up to economically disadvantaged students or automatically admitted top students from different high schools—could produce racial and economic diversity. Texas state legislators had devised the “Top 10 Percent” plan, which automatically admitted students with the top grades at any high school to UT Austin. The resulting Black and Hispanic populations were slightly larger than they had been when UT used racial preferences. Research also found that seven of ten flagship universities using socioeconomic preferences and other nonracial means—including the University of Florida and the University of Washington—were able to maintain or increase Black and Hispanic representation without relying on racial preferences.31

In 2013, the Supreme Court issued an opinion that jettisoned O’Connor’s deference and instead held that universities had to demonstrate that race-neutral strategies were unworkable. The High Court remanded the case to the lower courts so that they could apply the new rule to the facts in Texas. Most observers thought this was the death knell for racial preferences and that universities would have to find new ways to achieve racial diversity going forward.

As noted in Chapter 6, given the 2013 ruling, researchers doubled down on exploring what new types of programs might work. Using national data, scholars at Georgetown University found that if universities eliminated legacy preferences and adopted meaningful boosts to socioeconomically disadvantaged students, the most selective public and private universities could maintain racially diverse classes and remain academically excellent. A researcher at Tel Aviv University came to the same conclusion.32

But UT Austin had never liked the Top 10 Percent plan, which state legislators had imposed on it, because it reduced the college’s discretion over whom it would admit. So, UT came up with new arguments against the plan. Surprisingly, the lower courts concluded that UT Austin had no viable options for producing racial diversity short of racial preferences. They faulted the Top 10 Percent plan in part for often helping working-class Black and Hispanic students instead of more affluent ones. When the Supreme Court took up the case again—presumably to overturn the decision of the lower courts—Justice Alito was incredulous about UT’s argument. Alito suggested that the Top 10 Percent plan’s ability to reach working-class students who had overcome odds should be seen as a virtue, not a deficit. “The reason for adopting affirmative action in the first place,” he said, was “because there are people who have been severely disadvantaged through discrimination and—and lack of wealth, and they should be given a benefit in admission.”33

Justice Anthony Kennedy, the swing vote on the Court, was surprisingly quiet during the oral arguments. In 2016, Kennedy shocked the higher education world when he sided with UT Austin. Among other things, he argued that giving a preference to low-income students was not a viable option because they would not be as well prepared academically as their wealthier peers. He wrote, “The Equal Protection Clause does not force universities to choose between a diverse student body and a reputation for academic excellence.”34 Kennedy ignored extensive evidence showing that Top 10 Percent students did quite well at UT Austin. Elites had won again.

But Kennedy’s would not be the last word from the Supreme Court on affirmative action. As I describe in Chapter 7, even as Kennedy was ruling, opponents of racial preferences were developing a new lawsuit against America’s oldest undergraduate institution, Harvard College, which had been Justice Powell’s model for the “correct” way to implement affirmative action back in the 1970s. This chapter, which capitalizes on my role as an expert witness in the case, focuses on the unique opportunity the litigation provided to lift the veil on an admissions process that is normally shrouded in secrecy. Because Harvard was forced to turn over documents and data on admissions, it was possible to reveal previously unknown details about the school’s system of rewarding donors and faculty members with special preferences for their children, and its practice of routinely awarding low scores to Asian American applicants for a subjective rating meant to capture factors such as “integrity.”

It was also possible to examine the relative weight Harvard provided to different factors in the admissions process. It turned out that Harvard provided Black students more than twice the admissions boost that economically disadvantaged students received. Additionally, the boost for legacy students was also much larger than for first-generation college students. Nearly 75 percent of Black and Hispanic students came from the top socioeconomic 20 percent of the Black and Hispanic populations nationally, according to the data. The result at Harvard was racial diversity but economic segregation. A majority of the class consisted of students of color, but wealthy students outnumbered low-income students fifteen to one.35 In short, Harvard “looked like America” when one focused on skin color, but in no way did it reflect the country’s economic diversity. The university had in essence created a multiracial aristocracy, which was better than an all-white aristocracy but was still an aristocracy.

Was this the only way to achieve racial diversity? In the past, researchers had simulated what would happen if elite institutions stopped using race in admissions and shifted to a system of class-based affirmative action using student indicators such as grades and test scores to gauge the strength of applicants. But the litigation allowed for a more nuanced approach, considering ratings for factors such as extracurricular activities and letters of recommendation. The evidence confirmed my suspicions that Harvard could create an academically superb, racially diverse, and more socioeconomically integrated class by eliminating its racial and legacy preferences and giving a more robust boost to low-income and working-class students. This approach would open the doors to talented students of modest means who lack connections.

Harvard is a private college, but would things be different at the University of North Carolina at Chapel Hill, a public institution? The school had a reputation as progressive, and its financial aid program had received national attention. But as I note in Chapter 8, the documents and data painted much the same picture as in the Harvard case. UNC also had a system that provided large legacy preferences to out-of-state applicants, where the competition is much stiffer than in-state. Additionally, it provided preference to Black students of any socioeconomic group that was twice as large as the preference for economically disadvantaged students. As a result, in the class of 2013, 60 percent of students came from the richest 20 percent of the population, and just 3.8 percent came from the poorest 20 percent.36

As in the Harvard case, the modeling showed that UNC could maintain high levels of academic excellence, increase socioeconomic diversity, and achieve high racial diversity levels without providing preferences for Black and Hispanic students if it eliminated legacy preferences and provided a meaningful boost to economically disadvantaged students.

UNC had another viable option: to adopt a version of the Texas Top 10 Percent plan, which would admit students with the highest grades from high schools across the state. Unlike Harvard, which has a national pool of applicants, UNC admits about 80 percent of its students from North Carolina. The simulation showed that UNC could produce a trifecta of academic excellence, racial diversity, and socioeconomic diversity if it jettisoned racial and legacy preferences and employed a percentage plan. UNC could take one of these alternative approaches, although it would be more expensive due to the need for more financial aid for a more economically diverse class.

Courts were supposed to decide the UNC and Harvard cases on the specific facts involved, but a judge’s thinking about affirmative action would inevitably be shaped by the larger societal discussions about race that engulfed America during the years of the litigation. And so, in Chapter 9, I examine the broader debates around racial justice that played a central role during the presidencies of Donald Trump and Joe Biden.

The rise of Trump was deeply alarming to me, as I viewed him as the most openly racist presidential candidate since Alabama governor George Wallace. So, too, were the march of neo-Nazis in Charlottesville, Virginia, and the horrific, high-profile police killings of Breonna Taylor, George Floyd, and many other unarmed Black people. In response to Floyd’s murder, in particular, a multiracial coalition of tens of millions of Americans participated in mostly peaceful protests. In a welcome and overdue development, some white Americans, for the first time, acknowledged the reality of anti-Black racism.

But some social justice activists overreached and adopted dubious and politically toxic ideas—such as “defund the police,” and “abolish ICE” (the U.S. Immigration and Customs Enforcement agency). Some embraced the ideas of Ibram X. Kendi, who championed a system of racial preferences that could reach endlessly into the future.37

Most Americans, including many Democrats, disagreed. In deep-blue California, in November 2020, voters opposed an effort to reinstate racial preferences in admissions at public colleges and in government contracting by fourteen percentage points, even as they supported Joe Biden over Donald Trump by twenty-nine points. In an April 2022 Pew Research Center poll, 74 percent of respondents said race should not be used as even a minor factor in college admissions. This view was shared by majorities of all racial groups, including Black and Hispanic participants.38

On issues of race generally, and issues of affirmative action specifically, many Americans were searching for a middle ground. They rejected Trump’s racist worldview, which said an Indiana-born judge’s Mexican American heritage would inevitably lead him to rule against Trump. And they also rejected race essentialism on the left, which said racial oppression was America’s defining feature and that the importation of enslaved people in 1619, rather than the Declaration of Independence in 1776, represented the country’s true founding. On affirmative action, the public supported preferences for economically disadvantaged students by almost two to one.

It is against this backdrop that I outline, in Chapter 10, the deliberations of the Supreme Court in the Harvard and UNC litigation. Would the justices seize a third way? In the run-up to oral arguments in October 2022, the higher education establishment continued to claim that socioeconomic preferences and other strategies would not produce sufficient racial diversity. The press seemed particularly taken by an amicus brief filed by the University of California (UC) system claiming that despite the expenditure of “hundreds of millions of dollars,” race-neutral strategies to produce racial diversity “have fallen abysmally short.”39

It was a bizarre claim, and one contradicted by the admissions offices of the most competitive institutions within the UC system. In 2020, UC Berkeley boasted that it assembled “the most ethnically diverse freshman admitted class in more than 30 years.”40 And in 2021, UCLA announced that it had admitted the highest proportion of underrepresented minority students “in over 30 years.”41 About 70 percent of students at both institutions were Asian, Hispanic, Black, or Native American. And UCLA and UC Berkeley routinely rank as the most socioeconomically diverse of America’s selective colleges. University opposition to race-neutral strategies seemed centered less around the racial results, and more around the “hundreds of millions of dollars” it cost to get there.

The Supreme Court’s five hours of oral arguments in the Harvard and UNC cases were fascinating to watch. The conservative justices questioned Harvard’s concern for racial diversity, citing preferences that tended to benefit wealthy white people, such as those for legacies and boutique sports like fencing. Others asked when racial preferences would end. The most riveting moment came when the lawyer representing Harvard declared that race counts in admissions the same way that being a good oboe player counts. This line of thinking was likely to sound peculiar to average Americans, who know there is a fundamental difference between Harvard treating students differently based on musical ability that can be honed through hard work and treating them differently based on an immutable factor like race. Chief Justice John Roberts saw an opening. He declared, “We did not fight a Civil War about oboe players. We did fight a Civil War to eliminate racial discrimination.”42

In June 2023, the Court issued a definitive 6–3 ruling in the UNC case and 6–2 ruling in the Harvard case that ended racial preferences. Roberts, writing for the majority, declared, “Eliminating racial discrimination means eliminating all of it.”43 At the same time, all nine justices—the dissenters and majority alike—wrote positively about race-neutral strategies, including class-based affirmative action. The Supreme Court decision was a bombshell. The higher education establishment had narrowly dodged bullets in 1978, 2003, and 2016. But in 2023, some fifty-five years after the advent of racial preferences in higher education, the Court brought the practice to an end.

The end of racial preferences did not inevitably mean the end of racial diversity or our nation’s reckoning on race, as some critics claimed. As I outline in Chapter 11, instead, it meant that to achieve racial diversity, universities would have to return to the King-Douglas vision of affirmative action for the disadvantaged of all races. It would be more expensive to go down this path, and universities must balance their books. But the evidence suggested that a combination of private and public resources could make the new system viable.

Old ideologies don’t die easily, and there was resistance on both the far left and the far right. On the left, historian Richard Rothstein argued that colleges should “defy” the Supreme Court. Some colleges appeared willing to exploit the consideration of student essays about race in a way not intended by the Supreme Court. On the far right, some activists sought to strike down class-based affirmative action as “proxy” discrimination. This effort seemed unlikely to prevail, given that conservative justices had been urging colleges to consider factors like class instead of race for decades.

But most schools seemed to come around to the view that it was time to find new paths to diversity, centered around addressing America’s great class divide. A number of colleges announced their plans to end legacy preferences, boost financial aid, and adopt other strategies. Two Republican-leaning southern states, for example, adopted percentage plans like the one used by UT Austin. These were all steps that should have been taken years earlier, but it took the Supreme Court’s decision on race to prompt the reforms.

As I note in the epilogue, the move from race- to class-based affirmative action has a number of broader implications that portend a more hopeful future. For one thing, the Supreme Court’s decision on affirmative action in higher education has important consequences for the use of race in government contracting and employment. In the future, policies that have caused racial division and resentment could be reinvented along class lines, which will put them on sounder legal and political footing.

The shift from race to class in affirmative action policies also has significant and exciting ramifications for American politics. A big part of the reason Dr. King proposed a Bill of Rights for the Disadvantaged rather than a Bill of Rights for Black People sixty years ago was that he believed in “solidarity liberalism”—an alliance of working people across racial lines. That approach contrasts with the current model of “charity liberalism,” in which working-class people of color have to hope that upper-middle-class white liberals will consistently set aside their self-interest in order to advance racial and economic justice.44

For six decades, racial preference policies have frustrated the possibilities of solidarity liberalism by pitting working-class Black and white people against one another. The shift in affirmative action policies from race to class could support the opposite dynamic, where working-class people reach across racial lines to promote policies that will benefit their children mutually. We have already seen it happen in Texas, where legislators representing working-class white, Black, and Hispanic constituencies have formed an unusual alliance to ensure their children have access to UT Austin. This same sort of thing could happen time and time again in the coming years.

Civil rights leader Bayard Rustin recognized that moving from racial to class preferences could also create more democratic unity. Rustin, who organized the 1963 March on Washington for Jobs and Freedom, a high-water mark of cross-racial harmony, argued in 1987, “Any preferential approach postulated along racial, ethnic, religious, or sexual lines will only disrupt a multicultural society and lead to a backlash.” By contrast, he argued, “special treatment can be provided to those who have been exploited or denied opportunities if solutions are predicated along class lines, precisely because all religious, ethnic, and racial groups have a depressed class who would benefit.”45

Finally, in the college setting itself, the movement from racial to economic affirmative action could transform the lives of large numbers of impressive economically disadvantaged students who have been left out. The small number of low-income students like Edmund Kennedy who make it into elite universities represent a tiny slice of the highly motivated, highly intelligent students of modest means in America. Researchers have found that tens of thousands of high-achieving low-income students never even apply to selective colleges.46 Just as higher education widened the circle to include women and students of color in previous generations, it can do so again.47
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