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Preface

I first met Sydney Kentridge in 2015. He had written to tell me that he had enjoyed a book I had recently published about a centenarian barrister called Jeremy Hutchinson. To receive such a letter was enough to set the heart aglow. At the time I knew him, from afar, as the greatest constitutional and commercial barrister at the English Bar of the last thirty or so years, a figure spoken of in reverential terms in legal circles. I also knew, though more dimly, that Sydney had had a previous career of equal note in his native South Africa. I suggested a meeting. During the hours we spent together I discovered I was in the company of a man who had lived an extraordinary life.

A few years later a mutual friend, Edwin Glasgow QC, collared me and told me in tones of deadly seriousness that I had a public duty to write about Sydney, whom Edwin described as the greatest advocate of the twentieth century. Edwin Glasgow is not a man you say no to, so I said yes, subject of course to Sydney’s views. I had no particular expertise in the political and legal history of South Africa, though I at least knew that it was not a subject to be engaged with casually. The project, if undertaken, would involve a substantial investment of time and energy. Edwin, Sydney and I met up for a number of lunches. Sydney initially protested that ‘no one will be interested in a book about me’ and that, anyway, his memory was failing. Only time will tell whether the first objection is sound: if this book does not attract interest it will be my failure, not that of my subject. As to the second it became clear that it was groundless. Sydney could remember moments that occurred in a courtroom in the 1950s as if they were yesterday. He eventually agreed to the project on the understanding that any book would not be a biography. This was a relief given that Sydney was by this stage ninety-six years old.

Preliminary investigations demonstrated that, both in South Africa and England (and indeed in other jurisdictions), Sydney had been involved in a vast plethora of litigation of the greatest significance. The years of research that followed have confirmed Edwin’s description. It is rare that, on closer acquaintance, a person touted as a ‘great’ man or woman conforms to his or her initial description. In Sydney’s case the two and half years of my friendship with him and my labours in the archives have proved the exception. The longer I have spent in his company, both on the page and in person, the more I have come to realise that Edwin was right. I have also realised that Sydney’s work as an advocate in South Africa, putting aside everything he did afterwards, was of seminal and historical importance. Readers who are expecting a critique of my subject, turn away now.

As I explain in the introductory first chapter, I quickly made a decision to concentrate on Sydney’s South African work. Hence this book is devoted to the decades of the 1950s through to the mid-1980s, the central years of apartheid, and in particular a series of extraordinary cases Sydney appeared in. In having made that decision I am conscious that it involves ignoring Sydney’s great contribution to English law. But a book has to have its limits and, as the title indicates, this book is devoted to the practice of law in the South African courts and in particular the role of the law in the enforcement of, and resistance to, apartheid and its legal apparatus. I have briefly delved into the biographical in Chapter 2, with an account of Sydney’s early life which I thought was so interesting as to defy omission. The chapter will also, I hope, contextualise the chapters that follow. I leave it to somebody else to take up the baton of Sydney’s later years.

The title The Mandela Brief is a reference to Sydney’s work in the late 1950s and early 1960s in achieving the acquittal of Nelson Mandela and his co-accused at the so-called Treason Trial, and his later cases acting on behalf of Winnie Mandela in the 1970s and 1980s. It was given a further meaning when, towards the end of writing this book, I spoke with Sir Alan Ward. Now a distinguished retired Court of Appeal judge, Ward was born in Pretoria in 1938. Fresh out of school, he had started working for a firm of attorneys in the mid-1950s and recalled receiving telephone calls from Nelson Mandela, then the partner in a firm of Johannesburg attorneys, asking him to assist in appeals being heard in the Palace of Justice at Pretoria. The advocate who Mandela had briefed on a number of these cases was a certain Mr Kentridge, then in his mid-thirties. Ward, who eventually left South Africa for England after the Sharpeville massacre in 1960, still remembers Sydney’s crystalline advocacy from those distant days. In an interesting role reversal, Sydney would eventually appear as counsel before Ward himself when he was sitting in the English Court of Appeal. He told me simply, ‘Sydney has always been my legal hero.’

This is not a book directed solely to a professional legal readership. In fact it is for any reader interested in the history of state oppression and resistance to it. It is a book about the interaction between the courtroom and the political world; about human courage and resilience; about the outrage of state-sanctioned racism. It is above all about how lawyers can make a difference to the life of a nation and its inhabitants. It is also a portrait of a great advocate and a great man.

Sydney turned ninety-nine in November 2021. I am conscious that this is my second attempt at a study of a lawyer of great age. I look around and, fortunately for me, see nobody who can stand shoulder to shoulder with Sydney Kentridge or Jeremy Hutchinson. So I am pleased to say this will be my last foray into the, admittedly rarefied, field of centenarian advocates.

I publish this book with a certain amount of diffidence. The testimony of my bookshelves is eloquent: there is a huge library dedicated to the practice of law in apartheid South Africa. While interviewing numerous South African lawyers I have come to realise what serious students they are of their history. As I mention in the acknowledgements section of this book, I have obtained immeasurable benefit from those interviews and have made some lasting friendships. I hope they will think this book, albeit written by an outsider, a worthwhile addition to that library.

I have referred to Sydney Kentridge by his first name in this preface. In the chapters that follow he will be Kentridge.

 

Thomas Grant

Westminster, May 2022





1

Sydney Kentridge at Ninety-Nine

On 5 November 2012 fifteen barristers gathered in Court One of the recently opened Supreme Court building in London’s Parliament Square. They had come to argue an abstruse but important point of law in the context of a substantial tax case: whether clients who obtain legal advice from accountants can assert legal professional privilege over that advice. For one of those barristers it was a significant occasion not only because of the momentousness of the issue which was about to be argued. That day Sir Sydney Kentridge QC, who was representing the Law Society, was celebrating his ninetieth birthday. He was the oldest person ever to argue a case before the United Kingdom’s highest court. The hearing lasted three days, a wearying experience for someone in their fifties, let alone for a man entering his tenth decade. Kentridge’s argument prevailed.1 It would be his last significant case: on 17 April 2013 he formally retired from the Bar. Kentridge had been practising as an advocate for precisely sixty-four years. I cannot say for sure whether his is the longest ever legal career, but if it is not, it must surely come close. What is certain is that it is the longest span of time any man or woman has maintained a consistent and active legal practice at the highest level.

Life as a barrister is arduous. It requires constant application and concentration. There are moments of stress, anxiety, even dread. It involves the sacrifice of evenings and weekends. Most barristers – unless they have found a relatively safe haven as a judge – have retired (or have been retired by the market) by the age of seventy. Being an effective advocate requires not just stamina but nimbleness; every relevant fact in the case must be there at the forefront of your mind; every document must be at your fingertips. By their late sixties most barristers are simply worn out. Kentridge was not unaware of the fact that age can blunt the lawyer’s faculties. He asked his head of chambers and friend, Jonathan Sumption, to be frank with him if he ever felt that Kentridge was past it. Sumption, not a man known for lack of candour, never had to advise Kentridge that the time had come to retire.

In fact it was Sumption who left the Bar first. In January 2012 he had become a justice of the Supreme Court and was part of the panel of judges now hearing Kentridge on his ninetieth birthday. Also in court that day was (Lord) David Pannick QC, representing the appellant in opposition to Kentridge’s case. When Pannick stood up to address the court that morning, instead of launching straight into his appeal, he offered a handsome tribute to his opponent and wished him a happy birthday – sentiments unheard of in, at any rate, an English court of law – concluding that all this was ‘without prejudice to my right to submit that his case is entirely without merit’.

What is most remarkable about Kentridge’s professional longevity is the fact that, right up to his retirement, he retained his towering pre-eminence at the English Bar. From the late 1980s until well into the twenty-first century he was generally considered the leading barrister in England. Yet Kentridge had been born in Johannesburg and had spent the first thirty (and more) years of his career practising in the South African courts. London was for him the place to forge a second career: he was called to the English Bar in 1977 at the age of fifty-four, joining chambers at 1 Brick Court, and for the next ten years or so shuttled between London and Johannesburg, building a new practice in one country while maintaining a distinguished practice in another. Perhaps this explains that professional longevity. When I asked Kentridge how he had been able to carry on working at the highest level to such a great age he gave a simple answer: having started practising at the English Bar only in the late 1970s, he felt he was beginning his professional life anew; it was as if, in his mid-fifties, he had reacquired the energy of a man in his early twenties. On that chronology, Kentridge retired at the tender age of sixty.

 

This book is about that first phase of Sydney Kentridge’s career. Although many of Kentridge’s English cases stand as landmarks in the law, they are in the main of interest to the lawyer or political historian. The work he did in South Africa stands on a different level. Kentridge was called to the South African Bar in 1949, a year after the institution of the apartheid state following the surprise victory of the National Party in the 1948 general election. In the years that followed, from his chambers in central Johannesburg, Kentridge practised almost exclusively in South Africa, during the darkest days of the apartheid regime. Throughout those decades Kentridge appeared in many of the most important political trials heard in South Africa, becoming the country’s pre-eminent advocate (the South African term for barrister) and achieving worldwide recognition not only for his remarkable forensic skills but also for his willingness to take on the state in cases of acute political and moral significance.

It has been remarked that South Africa during this time presented a paradox. The apparatus of apartheid, and the ever more oppressive and draconian laws enacted to maintain the subjugation of the black population, meant that South Africa acquired the hallmarks of a police state. Yet, at least for some part of the malign rule of the National Party, the country’s legal system remained largely intact, most of its judges stayed broadly independent and its procedures preserved at least the semblance of fairness. South Africa in the first half of the twentieth century had acquired an enviable international reputation for the quality of its judges and jurisprudence.2 That reputation was founded on deep-rooted legal ideals which did not simply wither after 1948. Despite that standing, lacking the legal power to strike down unconstitutional laws, the courts were obliged to apply the apartheid legislation which then flooded the statute books. Some judges did their best to blunt its full sting, but whenever some loophole was identified and exploited by the judiciary to preserve the rights of the individual against the might of the state, it would be swiftly closed by a new act of parliament or regulation.

A turning point came with the Terrorism Act 1967, enacted after the assassination of Prime Minister Hendrik Verwoerd in 1966, by which the state plumbed the depths of oppressiveness. The Act gave the police a power of arrest and indefinite incommunicado detention which the courts were prohibited from examining; effectively a person could be detained at the will of the police without any right of challenge. The Act also created a catch-all offence of terrorism which encompassed, in essence, any act committed ‘with intent to endanger the maintenance of law and order in the Republic’, and which carried a potential death sentence. The Terrorism Act features heavily in the chapters of this book. In the years that followed its enactment Kentridge, alongside many other lawyers, often anxiously asked himself whether, by continuing to participate in the South African legal system, he was lending it, and the state itself, a degree of credibility. He discussed this moral problem in a lecture delivered in the late 1970s:

 

What are we, as counsel, doing in these courts – are we really defending the rule of law or what remains of it or, as some persons both abroad and in South Africa have said of us, are we helping to give a spurious air of respectability and fairness to a procedure which is fundamentally unfair?3

 

A number of lawyers did opt out of the system and left their country to pursue careers in England or the United States. Some did not go voluntarily but were hounded out by state harassment and menace. But Kentridge stayed for another decade and more, and when he did establish a foothold in London in the late 1970s he remained in practice in South Africa for another ten years after that.

The answer Kentridge gave to his own question was the alternative option open to the political lawyer:

 

And this does turn, to an extent, on the attitude of those who find themselves accused of terrorism or similar offences. In general, they do not want to use the court to make simply a political demonstration; what they want is to be defended and acquitted, if it is at all possible. And if they must go to prison, they would rather go for the minimum of five years than for ten or fifteen years. And so they want to be defended. They want advocates to be there to defend them, and are they not entitled to an advocate’s assistance, however little he can do for them? And if the advocate is told that he is lending respectability to an obnoxious system, must he not simply accept this as an additional burden on his calling?4 

It is vital to understand when reading this book that, for all the iniquities of government policy and legislation after 1948, the South African courts were far removed from the sham tribunals of Nazi Germany, the Soviet Union or Maoist China. Although the law was distorted so that it became a caricature of basic concepts of fairness, it was still possible (with capable and determined representation) to obtain at least the semblance of a fair trial. The judges, whatever their political viewpoint, still nurtured – albeit to varying degrees – respect for the rule of law. Although judges were increasingly hand-picked by the government on the basis of political affiliation, a former minister of justice could still ruefully comment that these state placemen, once safely installed on the bench, quickly came to convince themselves that they had been appointed on merit alone, and acted accordingly. What this meant was that an accused’s case could be properly deployed in a public court by skilled lawyers in trials which, apart from the absence of a jury (finally abolished in South Africa in 1969),5 were conducted according to procedures similar to those of English or American criminal trials. As some of the chapters of this book demonstrate, a defendant accused of a political crime had at least a hope, and (if well represented) a fighting chance, of being acquitted. That would certainly not have been the case in a Nazi or Soviet ‘people’s court’.

Another paradox – one shared with many oppressive regimes – is that the apartheid state was built upon law and a slavish respect for its processes.6 The law is not inherently progressive. In apartheid South Africa it was an engine of repression. A state organised, as South Africa was, on the basis of strict segregation of people, in every aspect of their lives, according to their ‘race’ (a concept which, since it lacks any scientific basis, must be a creature of the law) requires an elaborate edifice of rules: first, to categorise each person within that taxonomy;7 then in accordance with it to regulate where that person may live, whom they may marry or co-habit with, what work they may do, where they may go, and what services they may use. Those rules had to carry with them penalties sufficiently heavy to ensure compliance. The criminal law thus extended its tentacles into every corner of human experience and activity. It was a crime for a black person to swim at a beach reserved for white people; it was a crime for a black person to have sex with a white person; it was a crime for a black or a ‘coloured’ person (that is, a person categorised under the race laws as neither ‘white’ nor ‘native’, to use the statutory language of the time) to live or work in particular areas. It was also a crime for newspapers to publish articles about certain subjects. As Kentridge himself said in 1986:

 

Apartheid brings into conflict with the law people who in the ordinary way would not be classified as revolutionaries, let alone criminals. I can illustrate this from my own personal experience. In my time at the South African Bar I have defended in almost every type of criminal case, from drunken driving through fraud to murder. But I have also had among my clients – and here I am not speaking of libel actions or suchlike, but of criminal cases properly so called where the accused stands in the dock – at least seven of the editors of leading and respectable South African newspapers, two law professors, a leading QC, and an Anglican dean.8 

 

Between 1948 and the late 1980s the South African courts were the front line of an unceasing battle between a state determined to preserve and enforce the racist system by which it defined itself and the dissenters who sought to challenge it. Those years generated litigation of extraordinary significance, drama and pathos. The Treason Trial of 1958–61, the Sharpeville inquiry of 1960, the Rivonia Trial of 1964 and the Steve Biko inquest of 1977, to name just four legal proceedings, resonated around the world and have each generated a substantial literature. In the chapters of this book I recount some of those seminal cases, and Kentridge’s role in them. They are the great set pieces of the legal struggle against apartheid: cases which made the headlines not just in South Africa but internationally.

Beyond these legal landmarks there were thousands more cases daily decided by the courts where the law was deployed against those who challenged the status quo. The South African apartheid state was not all-powerful. Increasingly it was riven by paranoia, conscious of the fragility of an ordering of society which privileged a minority over an unwilling majority. A stable state can tolerate dissent. A state in permanent fear of its destruction lashes out at dissenters. To give a flavour of the way the law was used against people who in some way, however small, fell victim to that paranoia, here are some examples of cases, in each of which Kentridge appeared as counsel. They give a vivid indication of the sinister and sometimes bizarre legal dispensation which persisted in South Africa during those years and how it could affect those who lived and worked there.

Kentridge recalls a case where a young black attorney (equivalent to an English solicitor) had been called as a witness by the prosecution to give evidence against a (black) friend on trial in Natal for offences under the Terrorism Act.9 By the time he was produced at court, the attorney, who was accused of no offence, had already spent eight months in solitary confinement under section 6 of the Terrorism Act. His evidence related to some minor fact in the prosecution case – that the accused had been in possession of a particular car at a particular time. He refused to give evidence. As Kentridge explains:

 

he told the court that he believed, however serious the crime the accused had committed, it was a crime of conscience. In his own community, as he explained to the judge, the accused was not regarded as a criminal. And in any event he could not bring himself to give evidence against his close friend.

 

The attorney knew that this brave refusal exposed him to a prison sentence; and on the application of the prosecution, he was sentenced to three years’ imprisonment for contempt of court. The Law Society of Natal, possibly under pressure from the state, moved to strike the young man off the roll of attorneys; in short, to deprive him of his profession and his livelihood. Kentridge was retained by the attorney and argued that although his client’s refusal to give evidence may have been unlawful, his behaviour had been frank and honest, and dictated by his conscience, not by disrespect for the court. By a majority of two to one Kentridge’s argument was accepted by the court.

Another case involved John Dugard, then a professor of law at the University of the Witwatersrand. In 1978 Dugard was invited to participate in a symposium on education in South Africa. Two hours before it was due to start, one of his co-participants, Dr Nthato Motlana, who would later become one of the most well-known businessmen in South Africa, was made subject to a banning order. (Banning orders, issued at the discretion of the government to prevent individuals from going to or living in particular areas or participating in particular activities, could turn lives upside down at the stroke of a pen.) The order prevented Motlana from giving his paper, and Dugard, furious at the government’s actions, read it out himself. Dugard was prosecuted for conniving in breaching the banning order. Simply speaking someone else’s words could be a criminal offence in South Africa.10

A third case involved an equally distinguished academic, Professor Barend van Niekerk. In 1969 Van Niekerk published an article in the South African Law Journal, a journal as reputable as it sounds, entitled ‘Hanged by the Neck until You Are Dead’, pointing out that black defendants were far more likely to be sentenced to death than white defendants convicted of similar crimes (mainly murder and rape) and arguing that this differential treatment by the judiciary was the product of deliberate bias. For this statement of the obvious he was charged with contempt of court. The fact that Van Niekerk was acquitted shows that the judiciary still retained a vestige of independence in 1970.11 But he was not so lucky the next time: two years later he was found guilty of contempt after, at a public meeting, calling on the judiciary to denounce the iniquities of the Terrorism Act and to refuse to admit evidence procured from interrogations under it.12

A final example dates to the Soweto uprising of 1976, when schoolchildren boycotted classes and engaged in mass protest. Under emergency powers legislation the state had almost unlimited ability to declare a state of emergency and to introduce regulations to control it. One such regulation brought into force in 1976 in response to the uprising made it a crime for a schoolchild to be outside their classroom during school hours. It also permitted the detention by a police officer of ‘any person if in his opinion it was necessary to do so to maintain or restore law and order’. A police major drove past a school in Soweto and saw a group of children in the playground. He summoned a squad of police and some lorries. When they arrived, not only the children in the playground but also the children who remained in their classrooms and their teachers were arrested, bundled into the lorries and taken to police cells. An application for habeas corpus was issued and Kentridge was briefed. He argued that, at least as regards the children who had been in their classrooms and their teachers, the major could not rationally have believed (since no reasonable person in his position would believe) that it was necessary to arrest them. The major filed an affidavit simply stating that he did, indeed, believe their arrest necessary ‘to maintain or restore law and order’, without any further explanation. The judge decided that he could not question or go behind the police officer’s opinion on the matter and dismissed Kentridge’s application.13 Kentridge still remembers the case with barely concealed rage.

 

Lawyers are often derided today as overpaid leaches. Perhaps it has always been so. Jack Cade’s murderous statement of intent – ‘First thing we’ll do, let’s kill all the lawyers’ – dates back hundreds of years and is still quoted, sometimes only half in jest.14 I am not going to mount a general defence of the legal profession. Yet sometimes lawyers deliver services which not only profoundly affect for the better their clients’ lives but also change the political weather. In South Africa during the apartheid years the practice of law could actually matter. Lawyers could not only save lives from personal ruin and, not infrequently, the gallows (Kentridge’s advocacy saved many from the hangman’s noose); they could also expose the brutality and malice of the state. In a pre-internet age it was often through what was said in public South African courtrooms that the world came to hear the truth of what was happening in a country which tried hard to project a positive image of placid coexistence and whose government cynically proclaimed apartheid as merely a ‘policy of good neighbourliness’.15 That was never truer than during the Sharpeville inquiry and the Steve Biko inquest, where Kentridge’s devastating cross-examination of state witnesses – parties to, respectively, a massacre of sixty-nine peaceful black protestors and the beating to death in custody of a young black political leader – were reported around the globe. It was also often only in the courtroom that the voices of political dissenters could be heard, whether through their counsel or directly. Most such dissenters were subject to orders which banned their words being quoted in print. But what was said in a courtroom was sacrosanct. It was Nelson Mandela’s evidence in the Treason Trial (see Chapter 3), reported at length in the newspapers, which projected his politics to a national and international audience.

From the vantage point of the twenty-first century it is easy to forget that what has become known as human rights law was, in an earlier age, not the glamorous discipline it is now. In the 1950s and 1960s in South Africa – just as much as in England – an advocate could make a very good living practising commercial law. Kentridge worked in a wide range of legal areas – and became one of the great commercial lawyers both in South Africa and England – but devoted much of his professional energy to poorly paid and anxious cases acting for those considered by many to be enemies of the state. In the late 1950s there was nothing fashionable about defending Nelson Mandela or Chief Albert Luthuli, men whom most whites at the time viewed not as visionaries but as terrorists. One of the people I interviewed for this book, Wim Trengove SC, identified one of Kentridge’s greatest achievements as having taken on, as one of South Africa’s most eminent advocates, deeply unpopular causes. Kentridge could have sequestered himself in the comfortable world of insurance, mining and business litigation, offending nobody and earning a lot of money. Instead he chose to make the representation of dissenters and supposed enemies of the state an integral part of his practice. By doing so, Kentridge, alongside other great names such as Isie Maisels, Vernon Berrangé, Bram Fischer, Rex Welsh, George Bizos, Denis Kuny, Ismail Mohamed and Arthur Chaskalson, legitimised this as a field of legal activity all lawyers should participate in with honour and pride. Kentridge and almost all of the names I have mentioned share one characteristic. They were white. It was a fact of the South African legal world throughout the time of Kentridge’s practice there that it was an almost exclusively white – as well as male and middle-class – preserve. This was a function of the values of the period as well as the almost insuperable legal and practical obstacles placed before black men and women aspiring to practise law. It was one of the extraordinary early achievements of Nelson Mandela to have operated a firm of attorneys in Johannesburg in the 1950s. As we have seen in the preface to this book, before he represented him at the Treason Trial, Kentridge received briefs from Mandela’s firm. The first black advocate to be admitted to the Transvaal Bar was Duma Nokwe, who qualified in 1956. Nokwe’s attempts to build a practice were stymied by the prohibition imposed by apartheid legislation on his occupying chambers in Johannesburg and also by the fact that for three years he was an accused, alongside Mandela, in the Treason Trial, and so another of Kentridge’s clients. After his acquittal Nokwe was subjected to state harassment which eventually forced him into exile. His experience was hardly an inspiring precedent for aspiring black lawyers. Although this is a book about a white advocate operating in a white professional world, it is also a book about some of the extraordinarily brave black men and women whom Kentridge represented.

The so-called cab rank rule, under which an advocate cannot choose the clients they act for by reference to their political views or other characteristics, is a principle about which many platitudes have been uttered and which, in England, has been as much honoured in the breach as in the observance. In South Africa in the apartheid years, it actually meant something. Political defendants obtained the benefit of first-rate representation by the very best lawyers practising in that country. Kentridge once observed:

 

During the long years of apartheid in South Africa, I believe that one of the things which kept the flame of liberty flickering was that opponents of the apartheid regime charged with offences including high treason were able to find members of the Bar to defend them with such skill as they had and with vigour.16

 

Kentridge is emphatic that, while he abominated the apartheid regime, he was never a political activist in South Africa, although for a while he was a member of Alan Paton’s Liberal Party (which would eventually be effectively outlawed by the state).17 His status as an anti-apartheid icon derived predominantly from his role as a lawyer and his work within the legal system. Kentridge’s liberal views were of course no secret and he did not confine his public utterances to the courtroom: as the vice chairman and, in 1972/3, chairman of the Johannesburg Bar Council, he was vocal in criticising the excesses of the government. But his professionalism in the courtroom, devoid of theatrics or speechifying, ensured that his standing before the judiciary – who actually decided virtually all cases, whether civil or criminal – and so his effectiveness on behalf of his clients was never diminished. Judges could not dismiss Kentridge as an agitator using the courtroom to pursue a wider agenda. As Kentridge has often said, defendants on trial for their lives want effective representation from their counsel, not airy displays of rhetoric.

 

Above all Kentridge was an advocate. Careful and deliberate, he was never melodramatic or declamatory. His calm, seemingly irresistible flow would be punctuated with flashes of modulated anger, irony or wit. (When Kentridge once objected to an opponent who was developing an argument with excessive prolixity, the judge responded, ‘We must allow Mr X a little latitude’; to which Kentridge gave the immortal retort ‘It’s not the latitude I am objecting to, it’s the longitude.’) He was also blessed with a beautiful voice. In an article about the so-called Prisons Trial of 1968–9, the Observer created this pen portrait of Kentridge: ‘Mr Kentridge was easily the most sophisticated person in court, with the face and bearing of an upper-class Regency buck speaking Afrikaans whenever he was obliged to with what sounded like a Knightsbridge accent.’18 Although Kentridge would demur at its being located to Knightsbridge, that voice, authoritative and smoothed over by the softest of South African accents, is undoubtedly very pleasing on the ear.

Many of the people I have spoken to, themselves barristers of long standing and high reputation, unhesitatingly name Kentridge as the greatest courtroom advocate they have ever seen. Anthony Sampson, describing Kentridge in his biography of Nelson Mandela, caught this quality of inexorability when he referred to Kentridge’s ‘relentless rationality’.19 Kentridge, aged only forty-five, appeared in the seminal case of Madzimbamuto v Lardner-Burke20 in the Privy Council in London in 1968. His argument took a full six days to develop, involving the citation of hundreds of legal authorities and texts. It was the first time he had ever argued a case in England. Lord Reid, one of the most brilliant judges of the twentieth century and who delivered the majority judgment in the case, was said to have later described Kentridge as the finest advocate he had ever heard. Gilbert Marcus SC, whom Kentridge led on a number of occasions, spoke of his ability to reduce a seemingly complex case to its essentials: ‘He had the capacity to distil both fact and law to their essence, and then present his conclusion to the court with absolute conviction. Judges were very hesitant to challenge him.’ It was said to be a running joke among South African judges that they should always reserve judgment on cases that Kentridge argued; in the moment of their utterance his arguments sounded so compelling that it was essential to take the time to ponder them further. Dikgang Moseneke, later the deputy chief justice of South Africa and whom Kentridge represented in the early 1960s when Moseneke was still a teenager, recalled being thrilled by his counsel’s ‘swagger and fearlessness’.21 David Pannick QC recalled a case he argued against Kentridge in England, William Rees-Mogg’s ill-fated challenge to the constitutionality of the Maastricht Treaty, describing Kentridge’s approach as akin to a polite invitation to the judges to make themselves comfortable in the back of a very well-appointed limousine: ‘I was reduced to running alongside that limousine, struggling to keep up.’ Jeremy Gauntlett SC QC, who was Kentridge’s junior in various political cases in the 1980s, recalls thinking, as he sat in court, ‘only Merlin himself could cast such a spell’. Speaking about the art of advocacy, Sir Alan Moses referred to the paradox that the more dramatic the lawyer the less effective he or she is likely to be. Reaching for his ideal advocate, Moses invoked Kentridge, describing his ‘placid recitation of fact in a quiet voice with the sudden moment of steel . . . it makes the hairs stand up on the back of your head’.22 In a speech to commemorate Kentridge’s ninetieth birthday, his old friend Jonathan Sumption referred to the ‘mesmerising quality of his advocacy, the low bass, the measured cadences, the caustic irony, the striking turns of phrase’. Kentridge was the master of Sumption’s first rule of advocacy: ‘when you start a sentence the tribunal should never be quite sure how it is going to end’.23

The other aspect of Kentridge’s advocacy which requires mention was his acerbic bravery in the face of fiercely pro-apartheid judges, who generally detested the clients he was representing. In 1977 Kentridge was retained by Denis Goldberg and several other prisoners serving sentences for political crimes. Goldberg had been sentenced to life in prison at the Rivonia Trial and for the previous thirteen years had been deprived of any news relating to the outside world. The prisoners brought a claim against the minister of prisons challenging the decision to prevent them from reading newspapers or otherwise receiving information concerning political events. The issue turned in part on whether prisoners had a right to news or whether it was a privilege which could be withheld at the discretion of the authorities. A Brigadier du Plessis had prepared an affidavit responding to the application and in it had himself referred to the ‘right’ to such reading matter. When Kentridge relied on this seeming admission in his submissions, the judge, a notoriously government-friendly figure, responded by saying that the brigadier was not a lawyer and was using language in a loose sense. Kentridge retorted with heavy irony, ‘Come, come, My Lord, this is after all a grown-up Brigadier’.24 Geoff Budlender, then a young attorney sitting behind counsel, remembers his astonishment that anyone would have the temerity to talk to a judge like that.25 Benjamin Pogrund, the campaigning journalist, recalled Kentridge’s demeanour during the marathon Prisons Trial towards an equally establishment-minded judge:

 

When Kentridge pursued cross-examination, the judge’s face went red and his head tilted back as he visibly struggled to control his temper. Kentridge dealt with him without ever raising his voice. He would turn sideways and address [the judge] with cold contempt. In Kentridge’s mouth, the ritual phrase ‘As Your Lordship pleases,’ sounded a total insult, and [the judge] knew it and would burst into shouting. Then, realising he had lost control he would abruptly adjourn the court, stalk out, and return a few minutes later.26 

 

I could quote a host of others who saw Kentridge in action. But to attempt a description of an advocate’s qualities is like trying to convey a theatre actor’s stage presence. Words fall short. Ultimately you had to be there. Fortunately, for many of the cases I discuss in the chapters that follow, verbatim transcripts are available. Using Kentridge’s own words I have sought to bring the force and magic of his advocacy to life.

Readers can also see Kentridge on screen. Although none of Kentridge’s courtroom appearances were filmed he was finely portrayed by Albert Finney in a 1984 television version of John Blair’s play about the Steve Biko inquest. The man himself can also be seen in wig and gown in a mock trial of George Washington which was conducted in the Old Hall of Lincoln’s Inn in 1990 before a large audience of visiting American lawyers. It was a rare example of Kentridge in the role of prosecutor and it will not surprise anyone to learn that he did not obtain a conviction.27

Yet there is something more about Kentridge the lawyer than courtroom brilliance or legal acumen. Jonathan Sumption identified it with exactitude: it is moral stature, something that, as Sumption put it, ‘no amount of forensic technique can impersonate’. Kentridge acquired that stature not simply through longevity and accumulated experience. He was already demonstrating it in his thirties when judges listened to him with respect and care. It was gained through a combination of characteristics: absolute professional integrity, intellectual rigour and courtesy. Moral stature is something few advocates attain. It is a quality which not only redounds to the credit of the advocate but also to their client or case. I have no doubt that it is this quality that served to imbue in Kentridge’s cross-examination and submissions in the Biko inquest the gravitas that turned that proceeding into the seminal event it became. His words echoed round the world.

Today professionals are encouraged, almost required, to actively market themselves to potential clients. Throughout his career Kentridge never lifted a finger in that direction. The very thought of self-promotion filled him with horror. Newspaper articles of the time lament his fastidious refusal ever to grant interviews. For Kentridge, an advocate’s reputation should be founded solely on the work they undertake. In his lecture ‘The Ethics of Advocacy’ he expressed the hope that the ‘distinction between a profession and a business still . . . remains’.28 Although Kentridge wrote articles for legal journals and gave numerous lectures (in the early 1970s he even spent a term as a visiting scholar at Harvard Law School), there was otherwise a remoteness which separated him from his clientele. A newspaper profile of Kentridge published in 1977 (naturally, without his co-operation) reported that it was ‘just as terrifying to be his client as it is to face him in the witness stand’.29

This adamantine rectitude may explain an interesting episode dating from the late 1970s in which Kentridge was involved. In 1977 Dr Percy Yutar, the former attorney general of the Transvaal, applied to join the Johannesburg Bar, so that he could engage in private practice as an advocate. Yutar, once memorably described by R. W. Johnson as the apartheid regime’s Vyshinsky,30 had been the senior prosecutor in the Rivonia Trial, which resulted in life sentences being imposed on Nelson Mandela, Walter Sisulu and other senior African National Congress (ANC) members. He had also prosecuted Breyten Breytenbach, the radical Afrikaans poet, who had been sentenced to nine years in prison for treason in 1975. Yutar had achieved notoriety for the ‘venom and viciousness’ with which he prosecuted political cases,31 and also for his addiction to publicity. He freely gave interviews to newspapers, lauding his own supposed achievements and inveighing against some of the defendants he had prosecuted. He had earned the enmity of the legal profession for his unprecedented personal attack on Alan Paton when the writer had given evidence in mitigation on behalf of the Rivonia defendants in 1964.

For Kentridge, Yutar represented the very antithesis of how a professional person should behave. He also had personal reason to despise Yutar. When Kentridge’s wife Felicia was a young advocate in the late 1950s, she found herself defending a man on a murder charge which Yutar was prosecuting. Yutar offered to accept a guilty plea to culpable homicide (the equivalent of manslaughter) and tried to pressurise Felicia (who was twenty years his junior) to persuade her client to agree to plead guilty to the lesser charge which, unlike that of murder, did not carry the death penalty. But Felicia’s client insisted he was innocent and refused to plead guilty to anything. When the case came before the court, Yutar announced that the state’s witnesses could not be traced and so he was withdrawing the prosecution. Kentridge himself had direct experience of Yutar’s professional ethics. When Yutar was prosecuting a prison guard for providing newspapers with information about the torture of prisoners at the notorious Cinderella Prison at Boksburg, east of Johannesburg, he made a false and entirely gratuitous attack on the integrity of the well-known Rand Daily Mail journalist Benjamin Pogrund. Kentridge represented Pogrund in his successful libel action against Yutar, which led to a damages award.32

So when Yutar made his application to join the Johannesburg Bar, Kentridge took the unheard-of step of opposing it. A hearing was convened, presided over by senior members of the Bar Council, at which Kentridge laid out his reasons why Yutar should be denied admission. In the transcript of the hearing one can detect a streak of understated rage permeating Kentridge’s submissions and cross-examination. The time he devoted to this proceeding, from which he could gain nothing personally, takes us to the heart of Kentridge’s personality: the passionate belief in comporting oneself in accordance with rigorous professional and personal principles; the self-discipline in seeing something through; the contempt for those who compromised their integrity to gain advantage. The sixty-eight-year-old Yutar was eventually permitted to join the Bar, but subject to the humiliating condition that he carry out a pupillage with an established advocate so that he could relearn the rudiments of professional ethics.33

 

No proper account of Kentridge’s work can ignore his wife. Felicia was born in 1930 to Irene Geffen, the first female advocate in South Africa. She and Sydney married in 1952 and had four children. Felicia was herself only the eighth or ninth female advocate called to the South African Bar. She practised from another Johannesburg group (a ‘group’ is the equivalent to an English set of chambers), although in South Africa in the 1950s and 1960s motherhood made private practice very difficult. In 1973 she founded the Law Clinic at Witwatersrand university, where law students would provide pro bono legal advice to mainly black clients in relation to employment, housing, family and criminal issues. In a country with virtually no legal aid system, the Law Clinic offered vital services to those who would otherwise have no access to legal assistance. Out of that project in the late 1970s Felicia, alongside Arthur Chaskalson (later South Africa’s chief justice) and Geoff Budlender, founded the Legal Resources Centre (LRC), which, with the assistance of advocates willing to give their services gratis, provided representation to the otherwise legally disenfranchised and brought a number of seminal test cases concerning restrictions on the working and living arrangements of black people, the outcomes of which changed for the better hundreds of thousands of lives. Sydney was one of the LRC’s first trustees, and he says that, through her work for it, Felicia did far more to mitigate the iniquities of apartheid than he ever did.34 In honouring her tireless contribution to the LRC (which continued throughout Felicia’s life), Nelson Mandela, then president of South Africa, said that ‘This remarkable institution perhaps did more than any other in the 1970s and 1980s to challenge executive abuses, and to be a legal voice for the voiceless.’35 The LRC continues in existence to this day.36

 

Press photographs of Kentridge outside court in the sixties and seventies show a countenance of intense, almost saturnine, seriousness. A newspaper profile in 1977 described his ‘cold glittering eyes under bushy eyebrows and a forehead knitted in a permanent frown’.37 Former colleagues recall a man with a forbidding presence not given to small talk or levity when preparing his cases. His juniors told me of anxious weekends spent in the study of his house discussing tactics for forthcoming trials or appeals. His close friend and fellow advocate Ivor Schwartzman recalled giving Kentridge lifts to his chambers in the 1960s: ‘We would often drive in total silence. Sydney would be cogitating on some legal point, entirely oblivious to the world.’

But there was – and is – another side to Sydney Kentridge. Ever since he went to see La Traviata in war-torn Naples in 1944, he has been a devoted opera-goer. I was surprised to hear that he was an enthusiastic participant in chorus rehearsals of amateur productions of Gilbert and Sullivan in the 1950s. His children remembered that he would assiduously read them the great novels of the English canon in the evening, impersonating with gusto the various voices of Dickens’s or Stevenson’s characters, before retreating to his study to continue his legal work. Kentridge’s daughter Eliza recalled this in her poetry collection Signs for an Exhibition:

 

WHO WANTS A CHAPTER?

US, US

WE ALL DO

 

There was always a book on the go

I fell asleep to Dickens and Nesbit

Year after year in the feathered room of your voice

‘Sign Poem 6’

In their private lives Felicia and Sydney Kentridge were a glamorous couple of 1960s and ’70s Johannesburg, living in a large house surrounded by beautifully tended gardens on Houghton Drive (the house lodged in many people’s memories and is now the studio and home of Kentridge’s son, the internationally renowned artist William Kentridge). Writers, lawyers, journalists and intellectuals visiting South Africa would often be found at their dinner table. Their circle included the novelist Nadine Gordimer, the politician Helen Suzman, the writer Mary Benson and the artist Cecil Skotnes. Gordimer was said to have used many of the people she socialised with as models for her fictional characters, and some have discerned a portrait of Kentridge in her 1966 novel The Late Bourgeois World.

In 2013 Kentridge’s daughter Catherine published a memoir of her childhood, The Book of Cathy: A South African Childhood. It contains a vivid child’s-eye view of her parents. Catherine recalls her parents’ sociability, their being frequently out at the theatre or dinner parties, and annual New Year’s Eve parties for which a band would be hired; there was dancing on a specially rented wooden dance floor, and Dante, ‘a very popular and famous Italian bartender’, would serve elaborate cocktails. Friends remember a fine dancer and tennis player as well as an enthusiastic participant in games of charades. A lifelong lover of cricket, Kentridge can still recall going, at the age of eight, with his father to see England play South Africa in the second test at Newlands, Cape Town, in January 1931. With the lawyer’s dedication to detail he can remember the precise number of runs each player made.

 

Although he sat as a temporary judge at various times,38 Kentridge never crossed over to become a full-time member of the judiciary. Many have remarked that, in other circumstances, Kentridge would have ended his career sitting in the highest court of South Africa or England. But becoming a judge in apartheid South Africa was not something he could contemplate. The thought of having to apply apartheid legislation was repugnant to him. And Kentridge started out too late in England for it to be feasible that he might join the English judiciary.39 Nonetheless in 1994, although by then in full-time practice in London, Kentridge was invited by Arthur Chaskalson to sit for two terms as an acting judge of the newly formed South African Constitutional Court.40 (Chaskalson, the court’s first president, was apparently delighted that Kentridge agreed to participate and spoke of the ‘shock to the South African legal establishment [of having] this great figure . . . come out from England to sit with us in our Court’.)41 Created by the post-apartheid Interim Constitution, the court was a cornerstone of the new multiracial era. Kentridge attended the opening ceremony to hear Nelson Mandela say, ‘the last time I entered a court of law was to find out whether or not I would be sentenced to death’.42

It was fitting that Kentridge delivered the Constitutional Court’s first judgment, in which he ruled unconstitutional an apartheid-period law that placed on the accused the burden of proving that a confession had not been voluntarily obtained.43 (This was no technical point: for decades the state had relied in prosecutions on confessions extracted by violence or threats.) He was also a member of the panel which heard the first case argued in the Constitutional Court, in which two convicted murderers sentenced to hang invited the court to declare that the death penalty was unconstitutional.44 It was perhaps the most momentous case ever to be heard by the Constitutional Court, which held unanimously that capital punishment was indeed incompatible with the new constitution. The result was that over 300 other convicted prisoners then under sentence of death and awaiting execution had those sentences commuted. Kentridge, who in his early days in practice had heard the death penalty pronounced on many of his clients, concluded his judgment in the following way:

 

[T]he choice . . . is not between the death penalty on the one hand and the condonation of the murderer’s act on the other. The choice is between the death penalty and a long term of imprisonment which might in appropriate cases include life imprisonment in the fullest sense of the term. As a civilised society it is not open to us, in my opinion, to express our moral outrage by executing even the worst of murderers any more than we could do so by the public hangings or mutilations of a bygone time.

In conclusion . . . the striking down of the death penalty entails no sympathy whatsoever for the murderer, nor any condonation of his crime. What our decision does entail is a recognition that even the worst and most vicious criminals are not excluded from the protections of the Constitution. In 1910 Mr Winston Churchill speaking in the House of Commons said this: ‘The mood and temper of the public in regard to the treatment of crime and criminals is one of the most unfailing tests of the civilisation of any country. A calm dispassionate recognition of the rights of the accused, and even of the convicted criminal, against the State . . . tireless efforts towards discovery of curative and regenerative processes: unfailing faith that there is a treasure, if you can only find it, in the heart of every man. These are the symbols which, in the treatment of crime and criminal, mark and measure the stored-up strength of a nation, and are sign and proof of the living virtue in it.’45 

*

In his later life Kentridge has had many honours bestowed on him. He has been deluged with honorary degrees and awards. In 1999 he was knighted ‘for services to international law and justice’. At a dinner at the Banqueting House in London to celebrate the occasion, he was described as ‘simply the most highly regarded advocate in the Commonwealth’. On other occasions he has been described as ‘the advocate of the century’.46 The then lord chief justice, Lord Phillips, once described Kentridge as ‘the most brilliant advocate of his generation or perhaps of his generations’. At a dinner in South Africa in 2000 honouring the joint contribution of Sydney and Felicia Kentridge to law and justice in South Africa, Nelson Mandela gave a speech where he said of Kentridge, recalling his appearance in the Treason Trial, that ‘his brilliance shone out and with it, the promise of the career to come. His manner was always understated, controlled and relentlessly rational. His cross-examination was devastating.’47

In 2012 lectures that Kentridge had delivered over the course of thirty years were collected in a book, Free Country, edited by two chambers colleagues, David Lloyd Jones and George Leggatt (both of whom have gone on to become Supreme Court judges). In 2013 Kentridge appeared on BBC Radio 4’s Desert Island Discs.48 Despite these laurels he remains a very modest man. The one boast, if you can call it that, which I have ever heard him utter is that, perhaps uniquely for any lawyer, he has acted during his career for three winners of the Nobel Peace Prize – Chief Albert Luthuli, Nelson Mandela and Archbishop Desmond Tutu. When I quote to him some plaudit aimed in his direction, he likes to quote Adlai Stevenson – ‘Flattery is fine, as long as you don’t inhale.’

 

This book is not a biography of Sydney Kentridge. To embark upon the life of a (at the time of writing) ninety-nine-year-old man would be a daunting task. Nor is it an attempt to give a comprehensive overview of the legal work he has been involved in. That would also be a vast undertaking: in England alone Kentridge argued almost fifty cases in the House of Lords or Supreme Court,49 to say nothing of his many appearances in other courts. Instead this book focuses on the key political cases in which Kentridge appeared from the 1950s to the 1980s. My purposes are various: to provide, through the lens of the courtroom, an insight into South Africa at an extraordinary time; to explain how the law operates at moments of crisis; to show how advocacy can challenge an oppressive state; and to celebrate the work of Sydney Kentridge. The lives and work of great men and women deserve to be memorialised, and the writing of this book has led me to the unequivocal conclusion that Kentridge is among them. He has inspired many throughout his life and I hope this book might continue that inspiration into the future.

 

I started this introduction with Kentridge’s last case in the Supreme Court. In fact, a few years later, aged ninety-six, he returned to Parliament Square to speak at the valedictory ceremony of a Supreme Court judge, Lord Mance.50 Addressing the court for ten minutes without notes, Kentridge noted that Mance was retiring at the ‘ridiculously early age of seventy-five’ and advised him that, to get the best out of retirement, one had to develop a ‘talent for idleness’. Kentridge’s retirement has been shorter than most but he has followed his own advice. His nineties have been filled with cricket (of the spectating kind), opera, family and friends, and a remarkable tolerance for my ceaseless rounds of questions about the details of cases he litigated many decades ago.
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