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What is crime?


Although most of us probably have an opinion as to what constitutes a crime, there is less agreement among criminologists as to what this term embraces. A particular issue is whose views determine whether an act is criminal or not – does crime reflect popular opinion concerning what is regarded as improper behaviour or is it defined by those who wield power in society who may use their position to outlaw actions that threaten their dominance? This chapter examines the main viewpoints regarding how crime might be defined and then discusses the manner in which various types of crime are classified.





Definitions of crime
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Crime is generally regarded as an act that breaks the law. However, criminology wishes to examine this issue further by explaining what determines whether an action is considered criminal or not.


An initial concern of criminology is to define the scope of what is studied. To argue that it entails studying criminal behaviour begs the question: what is criminal behaviour? Although the obvious answer to this question is an act that breaks the law, criminology needs to go beyond this and examine what determines whether an act is criminal or not – why some actions are subject to a process within society that results in them being criminalized.
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The legalistic definition of crime views it as ‘an intentional act in violation of the criminal law (statutory or case law) committed without defense or excuse and penalized by the state as a felony or misdemeanour’ (Tappan, 1947: 100).

Tappan, P. (1947). ‘Who is the Criminal?’, American Sociological Review 12(10): 96–102.


Let us now consider four views that relate to what determines why certain actions are considered to be criminal.


POPULAR VIEWS OF RIGHT OR WRONG BEHAVIOUR
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One explanation of why some acts are defined as criminal is that they consist of practices which most members of society regard as wrong.


It might be argued that actions that are regarded to be criminal are those which are widely disapproved of by the general public. Most of us would regard killing a fellow human being as wrong, and this action is thus defined as the crime of murder and severe consequences follow for those who commit it.

This suggests, therefore, that there exists agreement (or consensus) within society as to actions that should not be tolerated – a crime, therefore, consists of an act that most people regard as wrong. Criminals are thus a minority who fail to obey society’s common standards of behaviour. Additionally, popular views that certain acts are wrong are likely to be relatively stable over historical periods of time since this definition implies that some acts are always regarded as wrong.

There is, however, a major problem with this definition: the extent to which there is a consensus within society regarding actions that are acceptable and those that are not. On occasion there may be widespread tolerance, if not acceptance, of an act that is commonly defined as criminal.

A female who kills her abusive male partner to protect herself and her children from violence may have technically committed murder. However, it is likely that many members of the general public, if acquainted with the full facts of the situation that drove her to carry out this action, would not condemn her for doing it.

A house owner whose use of self-defence results in the killing of an unarmed burglar who broke into his or her property may also have committed murder – but many members of society would not regard this action as wrong. This issue became the subject of public debate in England and Wales in 1999 in connection with a Norfolk farmer, Tony Martin, who was charged with murdering a 16-year-old burglar (who had been arrested on 26 previous occasions) who broke into his property. Although the farmer was convicted of murder (reduced to manslaughter on appeal), many felt the farmer’s action was justified.

There are many other examples that might be cited in this context including euthanasia for a person who is terminally ill or the ‘honour killings’ condoned in some societies. But what these examples imply for our definition of crime is that it does not necessarily reflect popular views of what constitutes right and wrong actions. There is fuzziness at the edges, even for the most serious of crimes, in which the circumstances under which the criminal act occurred affect public perceptions of whether the behaviour was right or wrong. And for actions that constitute less serious criminal offences, this consensus becomes even more problematic.

This therefore suggests that factors other than popular views regarding how actions are viewed shape the definition of an act as being criminal. It might alternatively be argued that the definition of a criminal act reflects the views of powerful members of society who are able to secure their adoption throughout society.



CRIME IS DEFINED BY THOSE WHO EXERCISE POWER IN SOCIETY
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A second explanation of what defines a criminal act focuses on the ability of powerful minorities to secure the adoption of their views throughout society as to what are right and wrong actions.


The view that a criminal act is one that conflicts with views that are widely held within society regarding right and wrong conduct are challenged by a view that defines a criminal act as one that is passed down by those who wield power within society. They are able to use their power to impose their views as to what constitutes unacceptable behaviour on the rest of society.

This explanation suggests that those who wield economic and/or political power in society have the ability to secure the adoption of their views as to right and wrong behaviour on the remainder of society. They may do this because they regard their views as being in the best interests of society: their views may be enlightened and progressive and their intention is to improve the overall conditions of all members of the general public.

Alternatively, the actions of a powerful minority may be inspired by purely selfish motives. They may use their power to define acts as criminal in order to preserve their interests against any threat that might undermine them. Marxists would argue that the powerful in society are those who wield economic power (termed the bourgeoisie) and that the process of criminalization is typically directed against actions undertaken by members of the working class (the proletariat) who wish to challenge their economic dominance (and the exploitation that underpins it).

Seen in this light, crime may be viewed as a means to secure the redistribution of wealth throughout society, and the criminal assumes a romantic guise – a Robin Hood-type figure waging through crime a war in the interests of the majority against the tyranny of a latter-day Prince John and his supporters.

One other issue that derives from an explanation of crime as an action that is defined as wrong by those who exercise power in society is how – in liberal democratic societies such as the UK and USA – is this outcome achieved? One explanation (which we will consider more fully below and in Chapter 3) is through the manipulation of public opinion through the use of moral panics.

A final implication of this definition of criminal actions is that it alters in accordance with threats posed to those who exercise power within society. Unlike the definition that we considered above, crime does not constitute a relatively permanent label applied to actions that are widely disapproved of by most members of society throughout history.

This definition (and the one that preceded it) suggests that the definition of crime is set by individual nations and thus is likely to differ from one country to another. The next definition of a crime that we shall consider in this chapter is international in scope and suggests that all societies should adhere to common standards regarding how they view right and wrong behaviour.



CRIME IS DEFINED BY WORLDWIDE STANDARDS OF RIGHT AND WRONG BEHAVIOUR
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A third explanation of what constitutes a criminal act suggests that it entails a violation of standards of behaviour that all societies should adhere to. Criminal actions are thus defined on a worldwide basis.


The next definition of crime that we shall consider concentrates on worldwide definitions of right and wrong behaviour rather than the opinions of individual nations and places the protection of individual citizens centre stage. According to this definition, crime is viewed as a violation of basic human rights and values that all societies should uphold. This definition embraces actions that are criminal and also those that are immoral rather than illegal, such as exploiting labour in developing nations by companies that operate in First World countries. It further suggests that criminal actions can be carried out by persons and institutions that wield political and economic power, such as governments and business corporations.

An important issue that relates to this view as to what constitutes criminal behaviour concerns who is responsible for defining these values and how they are enforced. Although Western societies place equality and human rights as central features of the relationship between a state and its citizens, these concerns are not shared by all societies – for example, homosexual acts carry the death penalty in a number of countries in the Middle East and Africa while other cultures condone practices such as honour killings and arranged marriages which Western society regards as regressive (i.e. old-fashioned) social values. It may be argued, therefore, that a human rights definition of crime is an attempt to force Western values as to right and wrong behaviour throughout the world.
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The view of crime as a violation of standards that should be adhered to in all countries implies the need for an international enforcement mechanism. The 1945 United Nations Charter is compatible with this objective. ‘The United Nations Charter was the first treaty to make human rights a matter for global concern. By identifying violations as a danger to world peace and security, it provided a mechanism for international intervention, as a last resort, in the affairs of nation states. What it did not do was to impose any legal duty on member states to comply with human rights standards. […] For this reason the Charter pledges on human rights were circumscribed: the duty spelled out in article 55(c) was to promote respect for and observance of human rights, not to guarantee them as a matter of law for all citizens’ (Robertson, 2000: 25–6).

Robertson, G. (2000). Crimes against Humanity: The Struggle for Global Justice. Harmondsworth: Penguin.


One development related to a universal definition of criminal actions is the European Convention on Human Rights which sets out a menu of entitlements that citizens in every country that has signed up to it can expect to exercise. It is enforced by the European Court of Human Rights. This is a mechanism of the Council of Europe and has no connection with the European Union.


[image: Images] Case study: The European Convention on Human Rights

The European Convention on Human Rights views crime as a violation of rights and liberties that citizens of all countries ought to enjoy.

The European Convention on Human Rights identified 15 basic rights (all of which were incorporated into the UK’s 1998 Human Rights Act). These were:

▸   the right to life (Article 2)

▸   the prohibition of torture (Article 3)

▸   the prohibition of slavery and forced labour (Article 4)

▸   the right to life and security (Article 5)

▸   the right to a fair trial (Article 6)

▸   the right not to be punished save in accordance with the law (Article 7)

▸   the right to respect for private and family life (Article 8)

▸   freedom of thought, conscience and religion (Article 9)

▸   freedom of expression (Article 10)

▸   freedom of assembly and association (Article 11)

▸   the right to marry (Article 12)

▸   the prohibition of discrimination (Article 14)

▸   the protection of property (Article 1 of Protocol 1)

▸   the right to education (Article 2 of Protocol 1)

▸   the right to free elections (Article 3 of Protocol 1).

However, these rights are not of equal standing under the act. Article 3 is absolute and can never be contravened. Articles 2, 4, 5, 6 and 7 are fundamental but may be restricted for specific reasons identified in the Convention. Articles 8, 9, 10 and 11 are qualified rights that may be limited in connection with certain circumstances or conditions that are laid down in the Convention, which require the interference to be justified and prescribed by law.

The procedure of opting out of the Convention on Human Rights is known as ‘derogation’. In this case the state is required to prove that its action of disregarding the Convention is justified by a threat posed to the general wellbeing of society.


There are other initiatives that seek to define crime in terms of standards of behaviour which have international application and which are capable of being enforced on the world stage. One of these affects the manner in which armed conflict between and within nations should be waged.
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The belief that certain standards of behaviour should apply to all countries underpinned the setting up of the International Criminal Court in 2002. Its role is to prosecute individuals for crimes against humanity, war crimes and genocide. However, a number of nations (including the USA, Russia and China) have been critical of this body and the USA is not a member and participates in its operations only as an observer.

Attempts to define standards of behaviour in these situations were first attempted in The Hague Conventions of 1899 and 1907. Contravention of these standards constituted a war crime, which was subsequently developed to include actions that constituted a crime against humanity. The prosecution of persons whose actions are alleged to be in breach of these standards are currently conducted by a permanent body, the International Criminal Court, which was set up in 2002 and is based in The Hague in the Netherlands.




CRIME IS DEFINED BY REACTION TO BEHAVIOUR

In this section, we shall extend our discussion of crime by considering the concept of deviance.
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Deviance does not have the same meaning as crime. It refers to behaviour that contravenes accepted standards or norms of behaviour but which is not necessarily criminal (although it can be).


In addition to studying crime, criminologists are also interested in actions or behaviour that flout what are regarded as the normal way for persons to conduct themselves. Although deviance includes actions that are defined as illegal, the term has a much broader meaning than ‘crime’ and embraces other forms of behaviour that mainstream society regards as ‘strange’, ‘odd’ or ‘weird’ and which therefore produce a negative reaction.

However, this approach provides us with a further way in which we can define crime: as with the view discussed above that the definition of crime reflects the interests of those who wield power within society, it suggests that no act is inherently criminal or deviant – what makes it so is how others react to it. It also helps to explain why some actions that are technically illegal are not viewed as ‘bad’ by society and so enforcement will lack popular endorsement. This view as to how crime and deviant behaviour are defined is based on interactionism, and we shall consider it more fully in connection with labelling theory, discussed in Chapter 3. However, one aspect of this approach is that it suggests that social control is responsible for creating deviant behaviour (most criminological theories argue it is the other way around) and justifies decriminalization which entails the removal of criminal penalties attached to particular actions.
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One view of deviance emphasizes the importance of social reaction – how an action is interpreted and reacted to by others. One opinion based on this approach saw deviance as a three-stage process ‘by which members of a group, community or society interpret behaviour as deviant, define persons who so behave as deviant, and accord them the treatment considered appropriate to such deviants’ (Kitsuse, 1962: 248).

Kitsuse, J. (1962). ‘Problems of Theory and Method’, Social Problems 9 (Winter): 247–56.


An important consideration is the manner in which popular reaction to an act is secured. It may be spontaneous, reflecting the fact that large numbers of people disapprove of a particular form of behaviour. However, it can be engineered, in which case this view concerning the definition of an act as deviant shares many common features with the definition of crime that we considered above – that it reflects the views of the power-holders in society. Moral panics, for example (which we will consider in Chapter 3), can be artificially orchestrated against behaviour that powerful interests in society disapprove of – wishing to see those who conduct themselves in this manner condemned as social outcasts.

One consequence of defining deviance in terms of reaction to an act is that this reaction is likely to alter over historical periods of time, making it impossible to statistically compare levels of deviance over historical time periods.
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One difficulty in comparing rates of crime over historic time periods is that the definition of actions regarded as criminal changes. One example of this is prohibition in the USA.

In 1920 the Eighteenth Amendment to the Constitution came into force which prohibited the manufacture, sale and transportation of alcohol throughout the country. This action came on the back of earlier measures designed to ban the manufacture and sale of alcohol (most notably the 1919 Volstead Act) whose enforcement had been lax. The impact of the amendment to the Constitution meant that commercial actions that had once been perfectly legal now became illegal and the leisure pursuits of law-abiding citizens became criminalized.

Although the Eighteenth Amendment ensured that the consumption of alcohol diminished, there was much opposition to it. It was seen as a measure promoted by a range of Protestant denominations seeking to impose their religious and moral values on the rest of society, in particular over immigrant communities. The market for alcohol did not disappear, and in many cities illegal drinking clubs (termed ‘speakeasies’) flourished. This continued demand was exploited by organized criminal activity, some of whose leading members (including Al Capone and Bugs Moran in Chicago) became very rich on the proceeds. Nor did this action prevent crime as prohibitionists claimed: in 1929 gang warfare between Capone and Moran led to the murder of seven persons at the St Valentine’s Day Massacre in Chicago.

The Prohibition Era ended in 1933 when President Roosevelt signed the Cullen–Harrison Act which legalized weak beers and wines. Later that year, the Eighteenth Amendment to the Constitution was repealed by the Twenty-second Amendment which enabled individual states to ban or place restrictions on the sale of alcohol. These changes meant that actions previously defined as criminal were now perfectly legal.

Similar case studies in England and Wales, whereby changes in the law account for rises and dips in the overall level of crime, include the 1967 Abortion Act (which legalized abortions in certain circumstances) and the 1967 Sexual Offences Act (which decriminalized homosexual acts between consenting adult males aged over 21 years in England and Wales).





The categorization of criminal behaviour
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Criminal actions are often graded in order of the seriousness with which they are viewed.


Although crime consists of actions that entail a degree of popular disapproval that may be reflected in a county’s criminal code, they do not result in identical sanctions being imposed by the state on the offender. Crimes are categorized in terms of the seriousness with which they are viewed, and this is reflected in the penalty that is imposed on those who conduct such actions. In contemporary society, however, seriousness tends to be related to physical harm that is suffered by a person who directly experiences the action so that crime which does not cause physical harm (such as fraud or tax evasion) or which does not have a distinct and obvious victim (such as environmental pollution) is treated more leniently.

In the USA, a distinction between felonies and misdemeanours is applied at federal (national) level and in many states. Felonies are defined as serious crimes for which the offender can be sentenced to a term of imprisonment of more than one year, whereas misdemeanours are less serious crimes for which the offender can be sentenced to a fine, a period of probation or a sentence of imprisonment of less than one year, which is usually served in a county jail. A third category of offences are termed infractions. These constitute the least serious offenses and are usually punishable by a fine. Although the distinction between felonies and misdemeanours originated in England, it no longer applies in that country.


[image: Images] Dig deeper

Burke, R. Hopkins (2018). An Introduction to Criminological Theory, 5th edn. London: Routledge.
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1   The statement that the law is consensual means:

a   It reflects the views of those who exercise power within society regarding what constitutes right and wrong behaviour

b   It reflects the views held by most members of the general public regarding what constitutes right and wrong behaviour

c   It reflects the corporate views of the judiciary concerning what constitutes right and wrong behaviour

d   It is based on common law rather than on statute law

2   The interactionist view of crime and deviance is that:

a   It consists of an action that conflicts with the law

b   It is an action that undermines a citizen’s civil and political liberties

c   The reaction to an act as opposed to the act itself is crucial to defining it as criminal or deviant

d   It consists of actions mainly carried out by members of the working class

3   In the UK, the 1998 Human Rights Act:

a   Placed the European Convention on Human Rights on a statutory basis and is thus enforceable by domestic courts

b   Permitted the use of torture as a response to terrorism

c   Ended the ability of the European Court of Human Rights to intervene in UK domestic affairs

d   Made it possible for citizens who believed that their human rights had been violated to take their case to the European Court of Justice

4   The term ‘deviance’ refers to:

a   Perverted behaviour of a sexual nature

b   An action that is commonly disapproved of within society but which is not necessarily criminal

c   Discretion exercised by criminal justice practitioners not to apply the full force of the law against an offender

d   A convicted offender who, on completion of his or her sentence, reoffends

5   In the USA the term ‘felony’ describes:

a   A serious criminal offence

b   A minor criminal offence

c   A conspiracy to commit a criminal act

d   Any form of law violation

6   The process that entails the removal of criminal penalties from an act is known as:

a   Legalization

b   Decriminalization

c   Summary justice

d   Discretion
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