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To Daniel Aaron

INTRODUCTION

A tiny, ebullient Jew who started as America’s leading liberal and ended as its most famous judicial conservative. A Ku Klux Klansman who became an absolutist advocate of free speech and civil rights. A backcountry lawyer who started off trying cases about cows and went on to conduct the most important international trial ever. A self-invented, tall-tale Westerner who narrowly missed the presidency but expanded individual freedom beyond what anyone before had dreamed.

Four more different men could hardly be imagined. Yet they had certain things in common. Each was a self-made man who came from humble beginnings on the edge of poverty. Each had driving ambition and a will to succeed. Each was, in his own way, a genius.

They began as close allies and friends of Franklin Delano Roosevelt, who appointed them to the Supreme Court in order to shape a new, liberal view of the Constitution that could live up to the challenges of economic depression and war. Within months, their alliance had fragmented. Friends became enemies. In competition and sometimes outright warfare, the men struggled with one another to define the Constitution and, through it, the idea of America.

This book tells the story of these four great justices through their relationships with Roosevelt, with each other, and with the turbulent world of the Great Depression, World War II, and the Cold War. At the same time, another story emerges from the vicissitudes of their battles, victories, and defeats: a history of the modern Constitution itself. These four men reinvented the Constitution; and they did so along four divergent paths. The triumph of our Constitution is a story of controversy and competition—and of the greatness that can emerge from them in the realm of ideas.




The Supreme Court is nine scorpions in a bottle.

—ALEXANDER BICKEL, LAW CLERK TO JUSTICE FELIX FRANKFURTER, 1952–531


Book One

CONTACTS



CHAPTER 1

In the Club

The mingled smells of oiled mahogany paneling, polished brass, and good tobacco were familiar ones to Franklin Delano Roosevelt. Folding his slim frame into a leather-upholstered chair in the new, three-story clubroom of the Harvard Club of New York, the recent graduate was exactly where he belonged. He had a job working in an elite Wall Street law firm, intended as a brief interlude before he sought political office. His starting position was enviable. The previous year he had married his cousin Eleanor, the favorite niece of the president of the United States.

Joining Roosevelt for lunch at the club on that spring day in 1906 was another twenty-four-year-old New Yorker, also a newly minted lawyer eager to become involved in politics. There the similarities came abruptly to an end. Rich and impeccably bred, Roosevelt was a favored child of the Hudson Valley aristocracy, educated at Groton, Harvard College, and Columbia Law School. His ancestors had come to what was then New Amsterdam before 1650. Felix Frankfurter had arrived in the United States from Austria at age twelve—in steerage, without a word of English. A dozen years later, after City College and Harvard Law School, he still spoke his acquired language with a noticeable Austrian accent.1

But speak he did—and with a passionate intensity that exempted no one. Frankfurter would grab his listener by the upper arm, squeezing hard on the bicep while pressing a point. Argument was his favored, almost constant mode of expression. He argued so well, in fact, that he had finished first in his law school class. That was his entrée into the corridors of power. It was the only way a recent immigrant could have been lunching on terms of equality with a Roosevelt.

The paths that Roosevelt and Frankfurter had followed to New York legal practice were as divergent as their backgrounds. Roosevelt had experienced a childhood of ease and privilege, spending time in Europe with his family before returning to the United States for his secondary schooling. His college peers liked him. If there was a hint of the spectacular class betrayal that Roosevelt’s future held, it was only that he was perceived as trying a bit too hard. Socially prominent freshmen were publicly ranked by a series of elections to something called the Institute of 1770, which chose one hundred men in groups of ten, the most clubbable coming first. The lone setback Roosevelt suffered as an undergraduate was not being elected until the sixth group.2 That signaled he would not be asked to join the Porcellian Club—the pinnacle of college social life, to which Theodore Roosevelt had belonged and which his sons Theodore Jr. and Kermit would join a few years later.3

Roosevelt, who acknowledged the slight as “the greatest disappointment in my life,” looked for a different venue to distinguish himself. Unable to make the football team—at six feet one and 146 pounds he was far from solid—he made a run for the presidency of the Harvard Crimson. The membership of the student newspaper was more inclusive than that of the clubs, and it did not hurt that in the fall of his sophomore year, his cousin Theodore became president of the United States.4 This time Roosevelt was successful. Choosing electoral politics over pure social status had paid off. He returned from summer vacation in 1903 not to go to class but to lead the Crimson.5

By coincidence, Frankfurter arrived at law school that same autumn, although the two never met in the year they overlapped in Cambridge. To Roosevelt’s Anglo-Saxon contemporaries, prepared by their boarding schools to be leaders of an emerging great power, Harvard was simply the next training ground. Frankfurter, by contrast, found Harvard overwhelming—a land of giants: “The first day I went to my classrooms I had one of the most intense frights of my life. I looked about me. Everybody was taller.”6

Frankfurter stood just five feet five inches tall, but his worry about stature was as much social as literal. He had been born in the Vienna of the late Austro-Hungarian Empire, the magical city that produced Freud, Wittgenstein, and Mahler. Yet Frankfurter’s small-bourgeois family had little connection to the great world of Viennese arts and letters, which might be why Vienna almost never figured in Frankfurter’s later reminiscences of his boyhood. Frankfurter’s most accomplished relative was his uncle Solomon, a scholar who eventually became director of the State Library in Vienna. There were rabbis in the family’s history, though nearly every European Jew could say as much.

On arrival, the Frankfurters had settled in the Lower East Side of New York, in a German and Yiddish-speaking part of the neighborhood that real estate agents would later rename the East Village. Frankfurter’s pleasant and rather ineffectual father sold linens, silks, and furs, sometimes out of their apartment, sometimes door-to-door, and never to much profit.7 Money was scarce. Frankfurter attended P.S. 25, and when he was offered only a half scholarship to the Horace Mann School—one hundred of the two-hundred-dollar tuition—he went instead to the College of the City of New York, which offered a combined high school and college degree.8

City College was already a hotbed of ambitious and brilliant young Jewish students. Frankfurter enjoyed his classes, and was an active and successful debater. The fervid atmosphere of intellectualism and leftism engaged him without overwhelming him. “I’d sit hours and hours in East Side tea shops,” Frankfurter later recalled. Together he and his friends would “drink highball glasses of tea with some rum in it, or lemon, and a piece of cake, and jaw into the morning about everything under the sun.”9 Frankfurter read widely, browsing across a broad range of subjects and educating himself through the resources of the college and New York City’s extraordinary public libraries.10 While Roosevelt was averaging a gentleman’s C at Harvard, Frankfurter finished third in his class at City College and left college (like Roosevelt) with the vague plan of becoming a lawyer.

An obsessive newspaper reader interested in politics and public affairs, Frankfurter did not yet aspire to an active role on the American stage. As a recent immigrant, it would have been odd if he had. Few Jews were then prominent in national affairs, and although Frankfurter had ceased to be religiously observant—he walked out of Yom Kippur services during his junior year and never looked back—his ethnic identity was obvious and permanently fixed. That he would soon become one of the country’s best-known and most influential public figures was unimaginable.

Frankfurter spent the next year as a clerk in the Tenement House Department of the city government. While working, he sampled night classes at New York Law School and at New York University School of Law. If for Roosevelt Harvard was a birthright, Frankfurter ended up there by accident. He had been diagnosed with influenza, and the family doctor told him he should get out of New York City for his health. Frankfurter was considering applying to the University of Michigan, but a friend in the Tenement House Department had a brother who was studying at Harvard Law School. Assured by his soon-to-be roommate that the school was not only for the rich, Frankfurter, using the money he had saved while working for the city, decided to enroll. In a sign of his penury, he arrived in Cambridge a week after classes had already begun. He wanted to draw his final full month’s salary from the Tenement House Department.11

Frankfurter flourished in the law school’s exam-based meritocracy. At first he gloried in the intellectual riches of the campus, satisfying “a gluttonous appetite for lectures, exhibitions, concerts.” Then came the first set of practice exams, on which Frankfurter performed badly. “That was the necessary jolt. I buckled down.” Class standing was not revealed to the students, but Frankfurter knew that he had done well because he was made an editor of the law review, an indication of accomplishment that conferred status. Through his academic performance, Frankfurter overcame the insecurity that had struck him on arrival in Cambridge. The experience gave Frankfurter what he would call “a quasi-religious feeling about the Harvard Law School.”12

The invocation of religion was more than an expression. His law school success enabled Frankfurter to do things that other Jews of the time could not. Buoyed by enthusiastic letters of reference from faculty, Frankfurter managed to get a job at a prestigious Wall Street law firm previously closed to Jews. The hiring partner recommended that Frankfurter take the opportunity to change his name—“nothing the matter with it, but it’s odd, fun-making.” Frankfurter politely declined, remarking that he’d “better get along with what circumstances had given me.”13

Proud as he was to have gotten the job, Frankfurter found private practice uninspiring. He soon received an offer to work for Henry Stimson, a Harvard Law School alumnus who had been appointed by President Theodore Roosevelt to be the United States attorney for the Southern District of New York. There was a pay cut involved, but Frankfurter was excited by the prospect of government work. Stimson, a distinguished lawyer, planned to reform the U.S. attorney’s office. In the past, the U.S. attorney often kept his private clients and farmed out the work of the office to associates at private firms. Stimson proposed to make his own appointment full-time and to keep the work in-house. In Stimson, Frankfurter discovered a lifelong mentor, a member of the upper class who embraced the idea of merit.

Because the U.S. attorney’s office did not yet have its own proper headquarters, Frankfurter would do his legal research in the library of the Association of the Bar of the City of New York on West Forty-fourth Street. Once there, he would cross the street to the Harvard Club for lunch. It was in that congenial environment that he was introduced to Roosevelt by a mutual friend, Grenville Clark, who had been a college classmate of Roosevelt’s and a law school classmate of Frankfurter’s. Clark, who would later become prominent for advocating international law and world peace, was part of the same circle of the wealthy and wellborn as Roosevelt. Effortlessly graceful, a member of the Porcellian, he once dove from a bridge to save a girl who was drowning in the Charles River.14 In law school he had been an average student—Frankfurter described him as “one of those deep, but slow minds.” Yet Clark had respect for the highfliers who sat in the front of the class and engaged the professors.15 Now he was an associate at the same Wall Street law firm as Roosevelt, and it seemed natural for him to introduce his college friend to his law school colleague.

Roosevelt and Frankfurter did not become friends in New York. Though their circles now overlapped, they still occupied different spheres. They also belonged to different political parties. Roosevelt’s political affiliation was the more surprising. It would have been natural for him to become a Republican like Theodore Roosevelt. Strengthening his connection to Theodore was one of the reasons he had chosen to marry Eleanor. She was ungainly and awkward where Franklin was handsome and highly eligible. Franklin’s mother, the beautiful and imperious Sara Delano Roosevelt, tried hard to stop the match. Yet Franklin was insistent. He was in love, and the reflected glamour of the presidency must have been part of Eleanor’s appeal.

Despite the ambition to bring himself closer to his cousin, Franklin did not want to become Theodore’s direct political protégé. In 1910, he entered politics by running for the New York State Senate—not as a Republican but as a Democrat. The reasons for this fateful choice remain uncertain. Probably Franklin thought he would have more influence at the state capital in Albany if he belonged to the majority party there. In addition, Franklin Roosevelt’s father had been a Democrat, and local Dutchess County Democrats were the ones who approached him directly and asked him to run.

Whatever the basis, Franklin’s choice showed the political prescience that would become his hallmark. Once elected, Roosevelt’s family name made him a natural leader for those reform Democrats who wanted to take on the corrupt Tammany Hall Democratic machine. By entering politics as a Democrat, Franklin managed to wear his relative’s mantle of reform without tying himself too closely to Theodore’s political fate.

Frankfurter, meanwhile, found himself powerfully attracted to the progressive politics of Theodore, the Republican Roosevelt. Frankfurter’s mentor, Henry Stimson, was a close associate of Theodore’s, and himself a lifelong Republican. When Stimson, with Theodore’s encouragement and support, decided to run for the New York governorship in 1910, he chose Frankfurter to manage his campaign. Thus, in the same election in which Franklin Roosevelt was elected to state office as a Democrat, Frankfurter made his first political foray as a Republican operative. He had the exciting experience of riding in a car with the former President Roosevelt, who had left office in 1909. Theodore asked if his speeches on Stimson’s behalf were helping the cause; Frankfurter of course told the former president that the speeches were working. But in fact Theodore had overshadowed Stimson. Neither Stimson nor Theodore rode the prevailing political winds as well as Franklin did. It was a Democratic year in New York politics and nationwide, and Stimson lost.

Even in defeat, the Republican connection served Frankfurter well. With the New York governorship out of reach, Stimson agreed (with Theodore’s blessing) to become President William Howard Taft’s secretary of war. Stimson took Frankfurter with him to Washington as what today would be called his special assistant. The job did not exist then, so Frankfurter was officially made legal adviser in the Bureau of Insular Affairs.

This was a political appointment to the executive branch, one focused on America’s recently acquired empire in the Philippines, Guam, and Puerto Rico. In his capacity as legal adviser, Frankfurter argued several cases in the Supreme Court, making a good impression there. For the first time in his life he also experienced notable social success. He roomed with a group of bright and energetic young men, most of whom worked in the administration. (One was a young lord who worked in the British embassy and provided extra tone.) The men dubbed their group apartment “the House of Truth,” and invitations to their cocktail parties and dinners achieved a certain Washington cachet. Their regular guests included ambassadors, cabinet officials, and justices of the Supreme Court. Frankfurter got the thrill of his life when Justice Horace Lurton told him, “I hope you mix drinks as well as you argue cases.” Then, sipping the cocktail Frankfurter had handed him, Lurton lowered the boom: “You mix drinks even better than you argue cases!”16

For a Jewish immigrant who was not yet thirty years old, Frankfurter’s life in Washington was heady stuff—a sign of the opportunity that an increasingly egalitarian society could provide to a young man of promise. Not by coincidence, while in Washington Frankfurter first met and began to pursue the woman who would in 1919 become his wife. Marion Denman was a recent Smith College graduate. The daughter of a Congregational minister from an old New England family, she was high-strung and highly intelligent. She had studied social work and was interested in politics. Auburn-haired and hazel-eyed, Marion put admirers in mind of a Renaissance Madonna. Even in flats she was a head taller than Frankfurter.17

The relationship was rocky from the start. Denman was flattered by Frankfurter’s attentions but worried that she might be overwhelmed by his dominating personality: “You threaten the securities of a person whose securities are only in the making, and will never be better than slow… and painful.”18 At first reassuring, Frankfurter then backed away, telling Marion he could not marry her because she was not Jewish: “I suppose it resolved itself into a choice between you and mother… To understand you will remember all that clusters around the traditions of thousands of years.”19 But Frankfurter then reversed himself again, and the two were eventually married. Frankfurter’s mother did not attend the wedding.

In 1912, Taft ran for reelection, and Stimson supported the president who had appointed him. Frankfurter, still under Theodore Roosevelt’s spell, supported the former president’s third-party run quietly, without quitting the administration. When the split Republican vote helped elect Woodrow Wilson, a Democrat, Frankfurter’s mentor Stimson was out of a job. Frankfurter stayed on in the War Department while he tried to figure out what to do next.

There Frankfurter reencountered Franklin Roosevelt, whose own rise to Washington prominence had been even more meteoric than his own. Despite his family ties to Theodore, Franklin had remained on the sidelines in the presidential election and was now a Democrat in good standing. Having spent all of two years in the New York State Senate, he went to Washington to seek a job in the new Democratic administration. He pulled it off, getting appointed assistant secretary of the navy—a plum position. At thirty, Roosevelt was a member of Woodrow Wilson’s subcabinet.20

Frankfurter left Washington in 1914 to become the first Jewish professor at Harvard Law School.21 In 1917, though, as the United States entered the war, Frankfurter was invited back to the War Department, where he had made Democratic friends. This time he served as chairman of the War Labor Policies Board, a body that had the task of handling labor relations for the production of munitions and other materiel during World War I. The job was especially delicate and important because many of the unions opposed the war. Roosevelt, still assistant secretary of the navy, served on the board with Frankfurter.

Now the acquaintances were colleagues. They saw each other professionally with some frequency, and their offices were near each other in the grand, high-ceilinged State, War, and Navy Building, which still stands next to the White House. Roosevelt even invited Frankfurter to lunch with his wife. Eleanor was still a long way from the broad-minded humanitarian she would later become. In a letter to her snobbish mother-in-law, she delivered a decidedly mixed verdict on Frankfurter: “an interesting little man but very jew.”22

At war’s end, the men’s paths diverged again. Frankfurter went back to Cambridge. Over the next decade, he threw himself into a series of controversial and high-profile projects that would make him a national figure. The young professor was already identified with organized labor because of his role in the Wilson administration. At the president’s direction, Frankfurter had participated in two high-profile investigations of wartime labor disputes. Each of his public reports reflected sympathy for workers. In one, Frankfurter detailed the way that copper-mine owners in Bisbee, Arizona, had deported a thousand striking workers to New Mexico and left them in the desert without water or supplies. In the other, Frankfurter recommended a pardon for Tom Mooney, an important labor leader who had been convicted on questionable evidence of planning a 1916 bomb attack in San Francisco that killed ten people. Wilson ignored the report, and Mooney remained in prison until 1939, when he was absolved of guilt and pardoned after twenty-two years in San Quentin.23

Frankfurter’s Mooney report had led to a split with Theodore Roosevelt. The former president wrote Frankfurter a furious letter, telling his one-time admirer that by encouraging a pardon, Frankfurter was “engaged in excusing men precisely like the Bolsheviki.” In common with many pro-war Americans, Roosevelt was angry with the Bolsheviks who had pulled off the Russian Revolution because they had withdrawn Russia from the war effort, to the detriment of the United States and its allies. Frankfurter, Theodore charged, was “taking on behalf of the Administration an attitude which seems to me to be fundamentally that of Trotsky.”24

Frankfurter did not back down. In his calm reply to Theodore, he wrote of his “great sadness” at finding “disagreement between us on an important issue.”25 Nor did Frankfurter shrink from causes associated with the left when he returned to Harvard. On Armistice Day, 1919, he chaired and spoke to a rally at Faneuil Hall in Boston in which he called on the Wilson administration to recognize the Soviet Union, a position that again left him open to the charge of Bolshevism.26 It was an inconvenient moment to be identified as sympathetic to the left. The postwar Red Scare was brewing. It went into full gear after the events of June 2, 1919.



CHAPTER 2

Anarchy

That night, a few minutes after 11:00 p.m., a dapper Italian anarchist named Carlo Valdinoci, dressed in a suit and a polka-dot bow tie and carrying a leather briefcase, walked up to 2132 R Street, the Washington, D.C., home of Attorney General A. Mitchell Palmer. As Valdinoci mounted the front steps, the fuse attached to the explosives in his case went off prematurely, turning him into an unwitting suicide bomber. The explosion rocked the elegant residential neighborhood, blowing up the front of Palmer’s house and breaking windows a hundred yards around. People were thrown from their beds in the mansions along Embassy Row, just a block away. 27

Directly across from the Palmer town house, at 2131 R Street, lived the attorney general’s neighbors, Franklin and Eleanor Roosevelt, in the house they had taken to accommodate their growing family during Roosevelt’s tenure as assistant secretary of the navy. By chance, the couple was just returning home from a night out when they heard a blast so loud that their cook screamed that the world was coming to an end. Roosevelt ran upstairs to find his eleven-year-old son, James, out of bed, standing at the broken window in his pajamas. Relieved and unnerved in equal measure, Roosevelt wrapped his son in an embrace that, James remembered, “almost cracked my ribs.”28

His family’s safety assured, Roosevelt hurried across the street to the Palmers’, where he was one of the first people on the scene. Roosevelt and Palmer, looking around, could pick out parts of the bomber’s body. Valdinoci’s torso ended up hanging from a cornice on S Street; one foot landed some fifty feet away. His scalp would be found on a nearby rooftop, with its long, curly black hair still attached. The next morning, James Roosevelt would find a piece of the bomber’s collarbone on the Roosevelts’ front steps. It seemed miraculous that no one else had been killed. Roosevelt drove Palmer’s wife to safety. Then, with the police, Roosevelt helped gather the anarchist leaflets that the bomber had carried with him and that were now scattered along R Street.29

But the events of that night were not over. Within minutes after the stroke of midnight, bombs went off in cities across the country, including New York, Boston, Philadelphia, Cleveland, and Pittsburgh. Italian anarchists were behind these, too. All targeted government officials connected to the suppression of anarchism. “Midnight Bombs for Officials in Eight Cities,” read the New York Times headline the next morning. It was easily the most serious coordinated terrorist attack in the history of the United States to that time.

In the six months following the bombing of his home, Palmer and his special assistant, J. Edgar Hoover, would order hundreds of raids arresting thousands of suspected radicals. A few of those detained could be connected to terrorist activities. Most, though, were socialists, communists, and other leftists of an idealist bent whose revolutionary impulses were more theoretical than actual. The overwhelming majority of those arrested and held without trial were immigrants, and many were deported or scheduled for deportation.

Frankfurter deplored the indiscriminate nature of the Palmer raids and arrests. With his law school colleague, the civil libertarian professor Zechariah Chafee, Frankfurter filed a brief in Boston’s federal court on behalf of nineteen Communists who had been arrested and held for deportation. The friend-of-the-court brief was privately solicited by the judge in the case, who was himself outraged by the government’s tactics. In it, Frankfurter condemned Palmer’s Justice Department for denying the detainees access to lawyers and for obtaining evidence through illegal searches. The judge issued an order relying on Frankfurter’s arguments. Then he freed all nineteen detainees, reasoning that the Communist Party did not, in fact, advocate overthrow of the U.S. government by force.30

In the political environment of the Red Scare, standing up for the civil liberties of Communists was unpopular, to say the least. Chafee was subjected to an investigation of his “fitness to teach” by the Harvard administration.31 Frankfurter got off only a bit more lightly. Distinguished alumni warned him that any association with Reds could harm their fund-raising and the standing of the university. Frankfurter dismissed the criticism as absurd and misplaced. The purpose of the law school, he told his critics, was not to raise money, but to stand up for certain ethical principles.32

In the years that followed, Frankfurter also took a strong public stand on the most controversial radical cause of the time. The Sacco and Vanzetti case began on an ordinary Thursday afternoon, April 15, 1920. The paymaster of a shoe factory in South Braintree, Massachusetts, and his bodyguard were carrying two boxes containing $15,776.51 in cash from their office to the factory to make the weekly payroll. Suddenly, two men who had been lounging on the street sprung into action. One opened fire on the paymaster and the guard. The paymaster went down and stayed down; he died a few hours later. The bodyguard, wounded, struggled to pull himself up and reach for one of the cash boxes. The shooter grabbed hold of him and fired at least two shots into him at point-blank range, killing him instantly. At just that moment, a new Buick pulled up. The men grabbed the cash boxes, tossed them into the car, jumped in after them, and were driven away.

A few weeks later, two arrests were made in the South Braintree robbery. They came about after an immigration official in Boston asked the chief of police of Bridgewater, Massachusetts, to find an anarchist called Fioruccio Coacci. Coacci had been ordered to turn himself in for deportation on April 15 but had not appeared. The next day, the police chief sent an officer to Coacci’s house. Coacci was home, and he agreed at once to be deported. Two days later, he was on a boat to Italy.

After the deportation, the chief began to wonder why Coacci had failed to turn up for his deportation on April 15 but had been happy to go a day later. Suddenly it dawned on him: Perhaps Coacci had not been available to turn himself in on April 15 because he was robbing the paymaster in South Braintree. In a further twist, there had been an abortive robbery attempted in Bridgewater the previous Christmas Eve; rumor had it that the crime had been committed by Italians who hid their car nearby.

The police chief’s hunch led him back to Coacci’s house. It was now occupied by another Italian, Mario Buda, who was also an anarchist (although the police chief did not know it). The chief asked to see Buda’s car. Buda answered that it was being repaired by a nearby mechanic. The police chief visited the mechanic and told him to call the police if anyone came to collect the car. One evening in early May, several men, including Buda, tried to pick up Buda’s car. The mechanic told them that the car was not ready. Meanwhile, his wife went next door and called the police, who arrested two of the men on the streetcar from Bridgewater to nearby Brockton.

The men arrested were Nicola Sacco, a skilled worker in a shoe factory in Stoughton, Massachusetts; and Bartolomeo Vanzetti, a self-employed fish peddler in Plymouth. Both were members of the same anarchist group as Carlo Valdinoci, who had blown himself up outside the attorney general’s house. They were Galleanisti, followers of the magnetic Italian anarchist Luigi Galleani, who advocated the overthrow of all organized government and had published a how-to manual for the manufacture of dynamite bombs.33 The men later said they needed the car so they could move some radical literature they had been hiding. But it seems more than possible that they were planning to transport explosives. When they were arrested, both Sacco and Vanzetti were armed.

Eyewitnesses had reported that the South Braintree robbers looked Italian: That fact and the men’s radical associations were all that linked them to the crime. After their arrest, various eyewitnesses came out of the woodwork to identify them as having been in South Braintree. Others, in contrast, offered alibi testimony that Sacco and Vanzetti had been with them at the time of the murders. The police were convinced they had found their men. Sacco was charged with shooting the paymaster and the guard, Vanzetti with sitting in the getaway car. Vanzetti was also accused and quickly convicted of the failed robbery in Bridgewater the previous Christmas Eve.

Meanwhile Buda, whose car the men had tried to pick up, disappeared. On September 16, a horse-drawn wagon carrying a hundred pounds of dynamite and five hundred pounds of cast-iron sash weights exploded in front of the subtreasury building on Wall Street. The blast killed thirty-eight people and injured four hundred. A note demanded freedom for anarchist political prisoners—presumably including Sacco and Vanzetti. It seemed that Buda had gotten his revenge.34

The stage was now set to try Sacco and Vanzetti for the South Braintree murders. The key factual question was whether the defendants could be connected to the crime at all. Beyond the eyewitness testimony, which was contradictory, the prosecution’s key evidence came from the new science of ballistics. The state’s main expert, a police captain named William H. Proctor, was called to testify on the all-important question of whether the bullet that caused the death of the bodyguard had been fired from the .32 Colt automatic found on Sacco when he was arrested. The prosecutor asked Proctor whether he had an opinion as to whether the bullet was fired from the Colt. Proctor answered, “My opinion is that it is consistent with being fired from that pistol.”35 The testimony sounded like a definitive yes, and the judge referred to it when he was summing up the case for the jury.

At least as important as the ballistics evidence was the effect on the jury of Sacco’s and Vanzetti’s radical political views. The prosecution made every effort to demonstrate what sort of people these immigrant anarchists were. The jury was told—accurately—that the men had dodged the draft during World War I, fleeing to Mexico and living there for half a year in a kind of anarchist training camp with a group of like-minded Galleanisti. (These, it later turned out, included the bomber Valdinoci, whom they knew.) Their belief in the overthrow of capitalism was also admitted into evidence.36

The trial was taking place in the aftermath of a national Red Scare and the Justice Department’s Palmer raids. The jury could hardly have avoided being influenced by this background. The jury foreman, a former police chief, was discussing the case with a friend who said he was not sure that Sacco and Vanzetti were in fact the men who had done the robbery. “Damn them,” answered the foreman, “they ought to hang them anyway!”37

The political nature of the trial was also underscored by the lawyer who represented Sacco and Vanzetti—Fred Moore, a well-known socialist lawyer for radical and left-wing causes. The judge at the trial strongly disliked Moore, whom he called a “long-haired anarchist from the West.” Moore did not improve matters by insisting that his clients were being railroaded for political reasons—or by his habit of taking off his shoes in the courtroom. Given the ballistics evidence and the politics of his clients, Moore could not save Sacco and Vanzetti. It took the jury just five hours to convict them of murder and robbery. Sacco and Vanzetti were sentenced to die in the electric chair.

What Moore could do for his clients was to draw broader attention to the case, rallying national and eventually global support to the plight of men convicted on the basis of their ethnicity and political views. With Moore’s encouragement, Sacco and Vanzetti continued to protest their innocence, and they began the arduous process of appeals through the Massachusetts courts. Over the next several years, claims of their innocence gradually attracted the attention of radicals and radical sympathizers who portrayed the men as unwitting victims of capitalist oppression. It would be 1927 before the cause of Sacco and Vanzetti became a preoccupation of American artists and intellectuals.38 But already from 1920, the two attracted the serious attention of the remarkable woman who would eventually draw Frankfurter into the case. Her name was Elizabeth Glendower Evans.

Mrs. Glendower Evans, called Auntie Bee by her close friends, was a unique Boston figure—a Brahmin widow with deep sympathy for causes of labor and the left. After her father died, she and her siblings were raised in Boston as, in her words, “poor relations of a very aristocratic family.”39 At twenty-six she married Glendower Evans, an intelligent, wealthy Bostonian who was a former student and friend of the philosopher-psychologist William James.

After graduating from Harvard Law School, the newly married Glendower went to work in a prominent Boston firm. Four years later he died suddenly, leaving Elizabeth, who then added his full name to hers, in funds but without direction. Friends encouraged her to become a trustee of an industrial school. That reform effort launched her on a career as a social reformer. She studied philosophy; traveled to the Deep South to observe child labor conditions; went to England to learn about socialism; and became a regular participant in labor union strikes as an engaged supporter. For seventeen years she served on the national committee of the American Civil Liberties Union.40

With her prolabor, pro–civil liberties beliefs and connection to the Boston legal world, Auntie Bee gravitated easily to Sacco and Vanzetti. She not only attended their trial but befriended the two men, visiting them in prison and corresponding with them regularly in maternal tones. And Auntie Bee’s efforts on behalf of the men went beyond treating them as substitute family. She put together petitions, set up committees, and raised money for their defense. From the start, her involvement with Sacco and Vanzetti was sincerely motivated, even if she remained in denial about the extent of the men’s violent political commitments.41

Auntie Bee knew Frankfurter and his wife, Marion, from the worlds of the ACLU and progressive Boston. In the years after the men’s convictions, Auntie Bee periodically asked Marion for Frankfurter’s opinion about the Sacco and Vanzetti case—an implicit invitation for him to become involved. Several times, Frankfurter said no. He later claimed that he had simply not been following the case. This was almost certainly an exaggeration. Frankfurter would have been willing to help Auntie Bee, but despite the political circumstances of the trial, there seemed to be no new facts or arguments to undermine the conviction. That made the case legally hopeless—and therefore unattractive to a legal expert like Frankfurter.

In the fall of 1924, however, Frankfurter made a behind-the-scenes intervention—one that turned out to be decisive for him. With Auntie Bee’s encouragement, Frankfurter guided the team representing Sacco and Vanzetti to hand over control of the appellate process to a new lawyer, William G. Thompson. Thompson was an “esteemed” Boston lawyer, Frankfurter thought, not “a blatherskite from the West” like Fred Moore. At least now the men would have the best defense available in the later stages of their appeals.42 Deemphasizing the political angle that had preoccupied Sacco and Vanzetti’s lawyers until then, Thompson took aim at the factual basis for the conviction, especially the ballistics report. What Thompson found astonished Frankfurter. It changed the case from a purely political issue into a miscarriage of justice, and gave him the opportunity to become deeply involved.

The new evidence that changed Frankfurter’s view of the case was a sworn statement made by Captain Proctor, the ballistics expert. Now, several years after the trial, Proctor claimed that his ballistics tests on the bullet taken from the bodyguard did not prove it had come from Sacco’s gun. And the prosecutors knew it. During pretrial preparations, Proctor said, the prosecutors had “repeatedly” asked him whether he could say that the bullet had come from the particular Colt automatic in Sacco’s possession. Proctor told the prosecutors that he was not convinced by the ballistics test that the bullet had come from that particular weapon.

Instead of refusing to testify, though, Proctor had reached a compromise with the prosecution. To avoid having Proctor say on the stand that he was not convinced that the fatal bullet came from Sacco’s Colt, the prosecutor had intentionally asked him only whether he had an opinion—not what the opinion was. For his part, Proctor had given the misleading answer that the bullet was “consistent with being fired from that pistol.” Proctor now swore that he had meant only that the bullet was fired from some Colt automatic, not Sacco’s gun in particular.43

When confronted with Proctor’s allegation, the prosecutors did not specifically deny it was true. Instead they insisted that they had not “repeatedly” asked Proctor for his opinion during trial preparations. This answer hinted that they had in fact asked Proctor for his opinion and gotten his true answer—they just hadn’t asked “repeatedly.” The implication was that the prosecutors had known very well what Proctor’s opinion was, and had crafted their questions as well as his answer to get around it.

As Frankfurter later told it, he was reading the newspaper one morning when he saw a scare headline: “Thompson Makes Motion, Charges Frame-Up.” “When I read about that motion,” he recalled, “something happened to my insides.” Frankfurter had experience prosecuting criminals when working for Henry Stimson in the U.S. attorney’s office in New York—and to him, this was an outrage. “I was propelled and compelled by the something in me that revolted against this conduct of a district attorney resulting in the potential death of two people accused of murder.”

The “something” inside Frankfurter was revulsion at the smashing of his ideals about the rule of law. The prosecutors were not even claiming Proctor had lied; they were “practically in essence admitting” they had intentionally misled the jury. “If I didn’t feel as strongly as I do about law, it wouldn’t have had that effect on me,” Frankfurter said later. “What moved me into action was not a nice, quiet determination, but the triggering of my convictions, my impulses to action, the triggering of my total being…. That outraged my sensibilities, outraged my whole conviction of what the administration of justice calls for.”44

Frankfurter’s passion had been unleashed. In a rush of near-manic energy, he plowed through “five or six thousand pages of the record” to produce a scathing article for the Atlantic Monthly. There quickly followed a book based on the article, which, Frankfurter said, “wrote itself.”45 Once he was on board, Frankfurter became an advocate. The deeper he delved into the case, the more he was repulsed by the biases of the trial judge, who had privately called the defendants “anarchistic bastards.”46 Frankfurter began to believe in the men’s innocence, even crediting a confession to the crimes by another man on death row in Rhode Island.47

The timing of Frankfurter’s engagement with the case was propitious. By 1927, Sacco and Vanzetti had become a sensation as far away as Europe. With professorial authority, Frankfurter took on the task of convincing the educated U.S. public that the Sacco and Vanzetti case was about more than leftist politics: It was about whether immigrants with unpopular views could get a fair trial in the American criminal justice system. Frankfurter’s prominent involvement and compelling writing shifted the ground of public debate. As a result, Frankfurter also changed the incentives for those who wanted the anarchists executed. The initial conservative impulse had been for the punishment of dangerous radicals and the assertion of law and order. Now that the Red Scare had faded, the reason to show the convictions were warranted was to vindicate the legitimacy of the government.

Unlike the leftist movement to save Sacco and Vanzetti that had been in place before Frankfurter’s article appeared, the pressure to reconsider their case now came from mainstream figures who could not be so easily dismissed by the establishment. Frankfurter became the key strategist for a committee made up of stockbrokers, clergymen, physicians, and other respectable Bostonians who believed that the Commonwealth of Massachusetts would be badly embarrassed if the executions went forward.48 Matters came to a head when, on April 5, 1927, the Supreme Judicial Court of Massachusetts rejected Sacco and Vanzetti’s final appeal. The men’s only hope now lay with a last-minute commutation of their sentences by Governor Alvan T. Fuller.

The Republican Fuller was an utterly average politician. A successful car dealer who had held the Packard concession for Massachusetts and would take over the Cadillac-Oldsmobile dealership after leaving office, he had no particular interest in the high-profile Sacco and Vanzetti case—which would become his only historical legacy. Frankfurter and his well-connected committee knew that acting on his own, the mediocre Fuller would lack the confidence to commute the death sentences. They decided to pressure Fuller to convene a special commission of inquiry to help him decide whether to commute the men’s death sentences. A commission would give Fuller the chance to pass responsibility for his decision to someone else. It would let him commute the sentences if he wanted to; and if it failed, they would be no worse off than they would be without the commission. A group of them went to see William Lawrence, the Episcopal bishop of Massachusetts, who was both the Commonwealth’s leading Protestant clergyman and scion of one of its wealthiest and most socially prominent families. Bishop Lawrence agreed to propose a commission to Governor Fuller; and the committee coordinated other leading citizens to echo the suggestion. After some delay, Fuller acquiesced.

Now everything depended on the members of the commission. Fuller carefully chose men who were almost guaranteed to recommend leaving the sentence in place. The three members of the blue-ribbon panel came from the conservative Boston establishment. One, Judge Robert Grant, had been a probate judge, a writer of unimaginative fiction, and the first person to receive a Ph.D. from Harvard in English. As a retired judge, he had a keen interest in upholding the integrity of the judicial system. The second, Samuel W. Stratton, was the president of the Massachusetts Institute of Technology. He had previously served for twenty-one years as the founding director of the National Bureau of Standards in Washington, D.C., the body with the exceedingly important and equally dull job of making sure that scientific measurements of mass, length, and electrical charge were consistent across the country. Stratton was a scientist-administrator, not a politician. He had no real interest in the Sacco and Vanzetti case, and no important role in the committee’s deliberations.

By far the most important and influential member of the commission was a cousin of Bishop Lawrence and a man whose name was extremely well-known in Boston and nationally. He was also, indirectly, Frankfurter’s boss. This was Abbott Lawrence Lowell, the president of Harvard University.

Lowell belonged to the famous Boston family in the old rhyme:


And this is good old Boston

The home of the bean and the cod

Where the Lowells talk only to Cabots

And the Cabots talk only to God.49



He himself occupied a nearly divine position in the Harvard hierarchy. Trained as a mathematician and a lawyer, he practiced law, then became an eminent professor of political science and finally president. For twenty-four years, from 1909 to 1933, Lowell immersed himself in the affairs of the university, transforming the curriculum, the system of teaching, and the shape of student life through the creation of residential houses. Almost single-handedly he built the endowment to the unimaginable sum of $100 million, the basis for the university’s subsequent wealth. Just a year before being appointed to the Sacco-Vanzetti commission, Lowell’s picture, generously moustached, had appeared on the cover of Time magazine for an article focused on developments in education.50

The selection of Lowell reflected the fact that Frankfurter had been a central driving force in making the case into a mainstream cause. Frankfurter and Lowell hated each other. Lowell considered Frankfurter an outrageous self-promoter who was hijacking the name of the university Lowell loved in order to advance radical causes. Frankfurter thought Lowell was an imperious, narrow-minded anti-Semite who could not overcome his prejudice against immigrants. Neither was entirely wrong.

Lowell and Frankfurter had clashed before. When various alumni of the university had told Frankfurter that he should back away from leftist causes, Lowell had made it clear that he agreed with them but had not tried to force Frankfurter to change his positions or back down. When the law school deanship had come open, Frankfurter had helped convince Lowell to appoint his preferred candidate, Roscoe Pound. Pound was an innovative legal scholar (with a Ph.D. in botany!) who had come to Harvard from a job teaching law in Nebraska. Lowell had preferred other, duller candidates—mostly Wall Street lawyers. But he had accepted Pound when he realized that the faculty broadly agreed with Frankfurter.51

Lowell, for his part, had beaten Frankfurter on an issue that mattered a great deal to both: the number of Jews admitted to Harvard College. When Lowell took office, admission was mostly by open examination, and many Jews got in simply by scoring well. Lowell believed the character of the college was being affected by the presence of the Jewish students, many of whom were the children of immigrants; and he sought to impose a quota. Because an explicit quota seemed too antimeritocratic, Lowell came up with the idea that the college should consider geographical diversity as a criterion of admission, rather than examination scores alone. The effect of admitting more students from outside urban areas would be to impose a de facto quota on the number of Jews.

As one of the few Jews on the faculty, Frankfurter opposed the new plan bitterly. But Lowell managed to keep him off the relevant committee. Frankfurter’s influence in the broader faculty beyond the law school was not strong enough to beat the president on a matter of university-wide policy. Geographical diversity became a principle of Harvard admissions and remains so to this day.52 For Frankfurter, this was proof positive of Lowell’s anti-immigrant, anti-Semitic worldview.

As a result of their previous clashes in the realm of academic politics, both Frankfurter and Lowell saw the Sacco and Vanzetti case as a personal struggle between the two of them.53 At one point in the controversy, John Wigmore, the dean of Northwestern Law School and the author of the leading treatise on the law of evidence, published an attack on Frankfurter in the Boston press. When Frankfurter demolished Wigmore’s article, showing it to be full of errors and misstatements, Lowell erupted. “Wigmore is a fool! Wigmore is a fool!” he told the writer Norman Hapgood. “He should have known Frankfurter would be shrewd enough to be accurate.”54

Frankfurter’s published reply to Wigmore was just one of dozens of attempts that Frankfurter made to influence the commission and save Sacco and Vanzetti. As the planned execution date drew near, Frankfurter gave over his summer cottage in the seaside town of Duxbury, Massachusetts, south of Boston, to serve as a headquarters for efforts to stop the execution. The attorney general of Massachusetts was so worried about these efforts that he ordered a wiretap on Frankfurter’s telephone.

The records reveal Frankfurter making nearly constant calls to national journalists, sympathetic and otherwise, attempting to convince them to come out in support of commutation. He also directed petition drives, aiming to enlist prominent conservatives from around the country so as to show that the case was not a leftist cause. Meanwhile, at the same time, radical supporters of Sacco and Vanzetti conducted a parallel campaign from the North End of Boston. Their interests were not precisely the same as Frankfurter’s; indeed, many radicals hoped Sacco and Vanzetti would be executed so that they could become martyrs for a global cause.

When it came to the ultimate outcome of the case, Lowell had the last word. Frankfurter had exerted enormous public pressure and made support of the defendants into a respectable position. His efforts had forced the governor to appoint the commission, but Lowell made sure that the commission’s report reflected his views. The report to the governor essentially repeated that the trial had been fair.

Sacco and Vanzetti’s lawyers made a final, last-ditch attempt to save them. After the commission report was published, William Thompson, the lead lawyer, drew attention to his clients’ plight by publicly resigning from the case in “heart-broken” protest. With time running out, the defense was taken over by Arthur Hill, another elite Boston attorney who had assisted both Thompson and Moore before him.55 Hill drove to the summer home of Justice Louis Brandeis in Chatham, Massachusetts, hoping he could convince Brandeis to issue a stay of execution.

Appointed to the Supreme Court by Woodrow Wilson in 1916, Brandeis had been the country’s leading progressive lawyer before going on the Court. He was Sacco and Vanzetti’s best hope. Hill knocked on Brandeis’s door—but the justice would not even let him in. On the porch, Brandeis told Hill that his connections to the case were too close. Auntie Bee was a close friend of Brandeis and his wife. He could do nothing.56

Around midnight on the next day, August 23, 1927, Frankfurter, “unable to sit still,” went wandering on Beacon Hill, beneath the golden dome of the State House. With him were a friend and his wife, Marion, who had thrown herself into the case with all her energy. A radio bulletin announced that the first of the executions had taken place: “Sacco gone, Vanzetti going!” Frankfurter “was very pale but said nothing.” Marion Frankfurter “collapsed and would have fallen to the pavement if the two men had not caught her.” Emotionally devastated, she plunged into a deep and painful depression.57

Frankfurter had lost, but not without a fight. Taking on the defense of Sacco and Vanzetti and forcing the establishment powers to confront his arguments further established him as a nationally known progressive activist. A civil libertarian, Frankfurter served as an adviser to the National Association for the Advancement of Colored People and as a member of the national committee for the American Civil Liberties Union.58 Frankfurter was also close to Herbert Croly, the progressive who had founded the New Republic magazine. He largely shared the publication’s reformist politics, frequently writing unsigned articles and editorials for it.

In short, during the 1920s, Frankfurter from his post at Harvard Law School established himself as one of the leading progressives in the United States. He wrote academic articles and taught immensely popular classes, but his horizon extended far beyond Cambridge. With no model and despite regular discouragement from the university administration, he invented the job of publicly engaged law professor.

A key element of Frankfurter’s prominence—and the most important for his long-term legacy—was the constitutional philosophy that he developed and promoted. The starting point for his approach was the conviction that the conservative Supreme Court of the period had overstepped its authority when it reversed progressive state and federal laws that limited working hours, protected workplace health and safety, and established minimum wages. The Court’s conservatives ruled that the Constitution protected individuals’ right to make contracts and limited the federal government’s role in regulating commerce between the states. Underlying the Court’s approach was a deep commitment to the protection of private property, which it associated with the interests of employers and investors.

Two justices of the Supreme Court consistently dissented from these decisions, and Frankfurter made them his heroes. Not coincidentally, they were also the two people whom Frankfurter had cultivated most assiduously since he first went to Washington to work for Henry Stimson in the Taft administration. One was Brandeis, the first Jew to serve on the Supreme Court. The other was Theodore Roosevelt’s appointee Oliver Wendell Holmes Jr., whom Frankfurter would help make the most famous Supreme Court justice of the twentieth century.

Brandeis was a natural model and mentor for Frankfurter. The child of German-speaking Jewish immigrants from Prague, in the Austro-Hungarian Empire, Brandeis had been born in Louisville, Kentucky, and begun his schooling there. When he was fifteen, his family went back to Europe for three years, during which time he studied with private tutors in Vienna and then enrolled at the Annen Realschule in Dresden—obtaining a broader higher education than was available in the United States at the time. After this stint abroad, Brandeis went to Harvard Law School, where he achieved the highest scores ever attained. His record would remain unmatched until the grading system was changed more than eighty years later.59

Brandeis entered private practice in Boston and quickly became a highly successful corporate attorney. At the same time, he took up popular, reformist causes, earning him the flattering nickname “the People’s lawyer.” On the side he coauthored a famous article calling for a right to privacy and wrote an influential, muckraking book on the depredations of the railroad-magnate robber barons of Wall Street, with the catchy title Other People’s Money and How the Bankers Use It.60

By the time Woodrow Wilson named Brandeis to the Supreme Court in 1916, Frankfurter had established warm relations with the older man, who called him “half brother, half son.”61 Frankfurter had done all he could to support Brandeis in the confirmation battle before the Senate. (Lowell, among other Boston grandees, staunchly opposed the appointment.) Brandeis’s ascent to the bench brought them closer still. As the most active, best-known progressive lawyer in the country, Brandeis had dozens of irons in the fire, causes he did not wish to abandon just because he had become a justice. His solution was to pass his active, public role on to Frankfurter—to anoint him as his successor, while maintaining a private advisory role through regular communication between the two of them.

Unlike Brandeis, Frankfurter had never made money as a lawyer and was chronically short of funds. So Brandeis regularly deposited money in an account for him to pay for his expenses and his time when he was pursuing Brandeis’s projects. In contemporary terms, it would be highly irregular for a sitting Supreme Court justice to fund the political activities of a private citizen. And the arrangement remained secret during their lifetimes. But the ethical rules were not definitive at the time. Both men justified the arrangement on the grounds that Frankfurter would gladly have done what he did for free, that they were almost like family, and that Frankfurter needed the money. As he wrote to Brandeis in 1924, Frankfurter had to pay for the psychoanalysis of Marion, who had suffered her first nervous breakdown.62

Frankfurter vigorously pursued Brandeis’s causes. Some, like labor reform, were already his own. Others, like Zionism, he took up mostly because of Brandeis, who played a leading part in the Zionist movement even after joining the Court. Brandeis’s distinctive (and rather quirky) Zionism imagined the creation of an agrarian Jeffersonian republic in Palestine, one that reflected his own deep concerns about what was then called “the curse of bigness” in business and government alike. Brandeis split with the international Zionist movement only in 1921, a year after ceding leadership to Chaim Weizmann, who would later become the first president of Israel—and even then Brandeis continued to donate large sums.63

Frankfurter himself was never an ardent Zionist. He visited Palestine once, reluctantly, in 1934, when he was spending the year in England and so was already halfway there. But once he was acting on Brandeis’s behalf in Zionist affairs, Frankfurter took full advantage of the opportunities that this connection offered. Work for the Zionists brought Frankfurter to the Paris peace conference in 1919, at the close of World War I. He played a small but meaningful role in this unique gathering of princes, presidents, and kings-in-waiting, sitting down face-to-face with Emir Faisal ibn Husayn, who would briefly be king of Syria and then of Iraq. Faisal’s translator and adviser was none other than T. E. Lawrence, fresh from the exploits in insurgency that earned him the nickname Lawrence of Arabia. Working with Lawrence, Frankfurter negotiated an exchange of letters expressing mutual support for the national hopes of Jews and Arabs alike—a kind of hopeful entente that prefigured later cooperation between the Zionists and the Hashemite Kingdom of Jordan.64

Brandeis, then, had opened worlds for Frankfurter, and it made sense that Frankfurter would be influenced by his judicial philosophy as well. Brandeis’s reason for dissenting from the pronouncements of the property-protecting Supreme Court majority was that it stood in the way of the popular cause of progressive reform. Justice Oliver Wendell Holmes Jr., Frankfurter’s other idol on the Supreme Court, usually voted the same way Brandeis did—against the conservative majority. But his reasons were altogether different, and his relationship with Frankfurter was correspondingly different as well.

Olympian, ironic, and disdainful of the notion of progress, Holmes was an unlikely icon for the young Frankfurter. But his brilliance, his roots in the American past (he was a decorated Civil War veteran), and his contempt for the overreaching of the Court’s conservative majority made him the perfect public face of the progressive campaign against the Court.

As a young lawyer working in Washington, Frankfurter had discovered in Holmes an aging figure without intellectual peers who had concluded that he would die with his genius unacknowledged. Frankfurter gave Holmes his adulation, sending him a steady stream of lively, smart, and mostly Jewish admirers who told him in perfect sincerity that he was the world’s most important legal thinker. In return, Holmes validated Frankfurter by offering him his friendship. For Frankfurter, this meant a close association with the person he considered the embodiment of the Anglo-American legal system.

As part of his effort to explain to the world why the Supreme Court was wrong to strike down progressive laws, Frankfurter turned Holmes into a saint of judicial restraint. A judge, according to this ideal, should not turn his favored political beliefs into legal doctrine, but stand aside and allow the people’s representatives to pass the laws favored by the electorate. Holmes, a believer in minimal government who thought little of the progressive laws he voted unsuccessfully to uphold, did embody this ideal. But Holmes favored restraint less because he thought it was the judge’s proper role than because he thought it was generally pointless to stand in the way of rising classes or social movements. Brandeis, by contrast, voted to uphold progressive laws because he believed in the improved working conditions and increased wages that the laws promised.

To mediate between these wholly opposite motivations, Frankfurter drew on the writing of James Bradley Thayer, a professor at Harvard Law School who had died shortly before Frankfurter arrived there as a student. Thayer had claimed that as a historical matter, judicial review of the constitutionality of state laws was unusual from the very outset of the Republic. Judges, he claimed, had traditionally overturned legislation only when it was clear beyond a reasonable doubt that a state constitution had been violated. Frankfurter would for the rest of his life insist that the essay in which Thayer laid out his view was the most important thing ever written about the Constitution.65

From Frankfurter’s perspective, one of the greatest advantages of Thayer’s essay was that almost no one else had ever read it. In his hands, Thayer’s essentially historical analysis was transformed into the pointedly normative argument that courts should not intervene where the legislature had acted on behalf of the public. Historical precedent should be a guide to present practice: What had been done in the past was what now should be done.

Joining the diverse trinity of Brandeis, Holmes, and Thayer—progressivism, nihilism, and historicism—into a single godhead of judicial restraint was Frankfurter’s most important intellectual accomplishment during his years as a professor. Indeed, it would be the single constitutional contribution that would shape Frankfurter’s entire career. For nearly two decades, Frankfurter’s theory of judicial restraint would become the unofficial constitutional philosophy of the movement that would itself become known as American liberalism.
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