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Introduction

There is of course no reason why places of horror should be easily identifiable as such. There is no appropriate location for mass murder. No sinister lighting or music nudges us into guessing what might have happened here. Pain and tragedy may surround us on all sides, but past atrocities do not announce themselves to the visitor once the bodies have been removed, the blood washed away, the shattered windows replaced. Still, though, I never can get used to the fact that places where the most terrible things have happened – a sun-dappled meadow that once housed a Nazi camp, say, or the soft hills around Srebrenica in Bosnia where cuckoos can be heard calling in the woods – can look and sound so normal.

I had that same unsettling feeling when I first arrived in Bucha in April 2023. Until a year earlier, this commuter town north-west of Kyiv was best known for the quality of the fungi that grow in abundance in the surrounding woods. Every autumn, crowds flocked from the city to search out the tastiest mushrooms. Now, the name of Bucha will be remembered always for reasons its residents could never in their worst nightmares have imagined.

My visit came a year after the Russian full-scale invasion of Ukraine. By the time I arrived in Kyiv, the worst of the missile attacks on the Ukrainian capital were over, for the moment at least. Air raid sirens still sounded frequently. Everybody had an app on their phone which told them when to take shelter. The dangers were real: residents of the capital had lost their lives; the city was dotted with buildings that had been damaged or destroyed; four months before my arrival, a Russian rocket hit a children’s playground close to my hotel. But many Ukrainians had begun to ignore the alerts and take their chances. Daily life had to continue, after a fashion. I went to an early-evening ballet performance which was greeted with standing ovations. At the Lesya Ukrainka Theatre, Brian Friel’s Translations, set in nineteenth-century British-ruled Ireland and addressing themes of colonial erasure of the local language, was playing to packed houses, though performances sometimes started late because of air raids. Kyiv’s restaurants and cafés were lively and full, though they shut early to let customers and staff get home before curfew. It was an abnormal kind of normality.

At the beginning, Russian forces were confident they would reach the Ukrainian capital within days. ‘Now we will take Kyiv! Kyiv is ours!’ soldiers shouted as their tanks rolled through the countryside. They had been instructed to pack parade uniforms for a triumphal march along the broad Khreshchatyk boulevard in central Kyiv and through Maidan Square, heart of pro-democracy protests eight years earlier. It wouldn’t take long, President Vladimir Putin thought, for the ‘special military operation’ – not a war, that word was forbidden in Russia – to be complete. Despite fierce fighting at and around Hostomel airport, Russian forces failed to seize the capital. They did, however, reach towns on the road to Kyiv. One of those was Bucha.

My springtime drive to the town is simple enough. There are desultory checkpoints beside the pink-blossoming apricot trees; tank traps, no longer essential, are clustered in the middle of the carriageway. A layby is piled high with vehicles whose drivers and passengers had been shot at or burned to death – a mixture of dumping ground and memorial. Some of the cars are painted with bright yellow sunflowers and messages like #flowersforhope.

In Bucha itself, some buildings are badly damaged, others have been recently repaired. But much looks like any other commuter town: apartment blocks, shopping malls, advertisements for spas. In reality, nothing is normal here, nor will it be for years to come. On Yablunska Street (‘Street of Apple Trees’), properties are advertised for sale – taunhausi, in Ukrainian real estate sales-speak. A poster lists the ‘advantages of suburban living’ – summer terraces, panoramic views. And there, just across the road from the empty taunhausi, is an inconspicuous junction which became notorious worldwide.

In February 2022, fifty-two-year-old Iryna Filkina signed up for classes to train as a make-up artist, telling her beautician friend Anastasiia Subacheva, ‘I finally understood the most important thing. You need to love yourself and live for yourself.’ A few weeks later, she was dead. A Russian armoured vehicle killed Filkina at this junction as she rode her bicycle home on 5 March 2022; she had tried and failed to escape the town that day. It was too dangerous for her neighbours to recover her body and so, like many others, the decomposing corpse lay on the ground for weeks until Ukrainian forces liberated Bucha at the end of March. An image by Reuters photographer Zohra Bensemra of Filkina’s hand with her special Valentine’s Day manicure – four red nails, and a fifth with a purple heart bordered by silver varnish – was enough to identify her. Subacheva immediately recognised her friend’s hand: ‘I stopped breathing.’

Iryna Filkina was one of more than four hundred civilians killed in Bucha. Several dozen Ukrainians were killed on Yablunska Street alone. At a four-storey office building at number 144, used by the Russian forces as their headquarters, the windows have been repaired. At the side of the building, photographs of eight men killed with shots to the head are pinned to the wall. Flowers lie on the ground. The men were seized as part of what the Russians called zachistki, or ‘cleansing operations’ – the same word used in Putin’s war in Chechnya twenty years earlier – and summarily executed.

Close to the junction where Filkina died, I see a house is being rebuilt. Natasha, the house’s owner, who was repeatedly shot at as she fled her home in the first days of the occupation, tells me: ‘Our neighbours are gone. They haven’t been found, dead or alive. Russia needs to understand what has happened here. They need to see the tears of the people here.’

The crimes in Bucha and elsewhere were horrific. But can the perpetrators of these and other crimes – and their commanders, and their commanders’ commanders – ever be held accountable? In earlier years, the answer would have been a clear no. But the possibilities of global justice have changed beyond recognition in recent decades.

In 1992, when I asked Slobodan Milošević, then president of Serbia, whether he might one day stand in the dock charged with war crimes, he seemed startled by the idea. Just nine years later, he was in The Hague, facing charges of crimes against humanity and genocide. The creation of the Yugoslavia and then Rwanda war crimes tribunals in the mid-1990s was soon followed by agreement on an international criminal court – an idea that a determined few had been pressing for, but which had for decades seemed unachievable. The guaranteed impunity of Latin American dictatorships was dented, too, when former Chilean leader General Augusto Pinochet was arrested after travelling to London for back surgery. Politicians responsible for grave crimes, it became clear, had more reason to be worried than ever before.

For decades, the Nuremberg trials (and the Tokyo tribunal that followed) had seemed to be a one-off. After 1945, governments who had prosecuted Nazi crimes were happy to commit crimes of their own, confident that those crimes would go unpunished. They turned a blind eye to genocide, too – the word that Raphael Lemkin, a lawyer from what is now Ukraine, invented in 1944. Now, as described throughout this book, the prospects for justice have multiplied in many different ways.

The themes of justice – its elusiveness, and the ways that dreamers have fought for it against the odds – have interested me for many years. I came of age at a time when torture-loving military governments were spreading like a virus across Latin America and when those who expressed different views in the Soviet Union and across the Soviet bloc could be jailed or sent to a labour camp. The need to confront those twin madnesses, and the apparent impossibility of doing so, shaped my thinking. I became interested in the long shadows of history, too: when studying Russian and German, I lived in St Petersburg (Leningrad, as it was then) and Berlin, and got to know two societies which in different ways were grappling with how to confront their own past, forty years after Stalin’s purges and thirty years after the Second World War.

I witnessed historic moments of hope, too, when I was living in Poland in 1980, and saw millions force unthinkable concessions from the Communist regime even while Leonid Brezhnev, famous for sending tanks into Czechoslovakia and Afghanistan, was still in the Kremlin. Those unprecedented victories – which, despite arrests and killings, were never quite reversed – significantly influenced my thinking in the years to come. They helped me understand the extraordinary things that courage and determination can sometimes achieve, even in seemingly impossible contexts and when dismissed by others.

My experiences in Poland and central-eastern Europe, and a Granada Television documentary that I worked on in Belarus on truth, lies and the Second World War, helped get me hired for what became the dream job of working on the foreign desk of the Independent, which I joined when the newspaper launched in 1986. Three years later, I found myself reporting on what would become (to quote the headline to a piece I wrote in April 1989, seven months before the Berlin Wall came down) ‘the crumbling of an empire’. The east European revolutions and the fall of the Wall followed on from the extraordinary things I had witnessed in Poland nine years earlier; it was not just the arrival of the reformist Soviet leader Mikhail Gorbachev which paved the way for change in 1989. It was a privilege to report from Warsaw, Leipzig, Prague and Budapest during those days of hope when walls tumbled across the region. I even saw flickers of optimism in Russia, too, after protesters defeated a hardline coup in 1991, leading to the end of the Soviet Union itself.

Western politicians failed to see what was coming and how much had changed. As I wrote in a publisher’s proposal submitted four months before the coup, for a book that was originally called Road to Nowhere, based on my travels around the country from the Baltic states to Siberia, the impending collapse of the Soviet Union was perhaps the most important story of the late twentieth century. A violent clampdown to stop change, I suggested, could provide ‘only the most short-term of solutions’. And yet, politicians seemed unwilling or unable to face up to the momentousness of what was already under way. I quoted the Russian writer Yuri Karyakin: ‘Hundreds and thousands of bottles have been opened in the last six years, and their genies couldn’t be enticed back inside or sealed up any more. How can that be done?’ Or, as the headline to one of my pieces had summed it up in February 1991: ‘The Kremlin cannot put the lid back on.’ In the end, the long-feared crackdown fell apart after just three chaotic days in August. For a brief moment, hope did not feel absurd. ‘It was the happiest day of my life,’ a friend in Moscow told me after the coup failed, ‘happier even than when my child was born.’ Such sunny words would soon seem unthinkable.

All the good news was soon followed by bad. My first glimpse of Yugoslavia had been at the end of my student year in the Soviet Union in 1976, when I took an overnight train to Odessa on the Black Sea (Odesa, to use the Ukrainian spelling which most Odessans ignored until Russia’s invasion changed the politics of language for ever) and then a tourist boat up the Danube to Budapest, stopping off in Belgrade. I was charmed by the relaxed atmosphere in the nominally Communist Yugoslav federation, so different from the suffocating pressures in the Soviet Union, where I and my Russian friends alike (who were courting trouble, even by talking to me and other foreigners) were always aware of the ubiquitous lurking presence of the Committee for State Security, the KGB. When I returned to Belgrade in 1982, two years after the death of Marshal Tito, the Second World War hero who had led the country for forty years, multi-ethnic Yugoslavia still felt more tolerant than its central and east European neighbours with their secret-police regimes. From 1989 onwards, however, political leaders who felt threatened by the multi-party democracy breaking out across the region grasped nationalism as a way to hold on to power.

Full-scale war began in the Yugoslav republics of Croatia and Bosnia in 1991 and 1992. Like other journalists covering the Balkans, one of my abiding memories is the impossibility of getting politicians to focus on the unfolding horror at that time. This was ‘the hour of Europe’, a leading European politician declared in June 1991, suggesting things would soon be sorted out. Two weeks after that complacent summary, I was in Osijek in eastern Croatia, sheltering with an elderly couple who had invited me into their home (and shared a glass of calming plum brandy) as a gun battle raged outside for hours; I don’t know which of us was more frightened. Through her tears, my host said, ‘They’ll kill us all one day. I’m so afraid.’ The doctor who certified the deaths on that day told me: ‘It’s terrible. I think it will be worse. I am losing all hope.’

This was the beginning of four long years of war in the collapsing Yugoslav federation. It seemed that the many crimes, committed by Serb and Croat forces especially, would never see punishment. Gradually, though, the possibilities of accountability grew, including the creation in 1993 of the first new war crimes tribunal since 1945. In 2001, a few months after standing amid vast crowds who forced the resignation of Milošević after a bloody decade in power, I spent time at the Yugoslav war crimes tribunal talking to the people who hoped to put him behind bars. My magazine story, ‘Unfinished Business: Behind the scenes at the new Nuremberg’, was published shortly before a new government in Belgrade delivered Milošević to The Hague.

*

In the meantime, a new permanent war crimes court, unlimited by geography, was on its way, too. Human rights organisations played a key role in making it happen. I became the UK director of Human Rights Watch in 2002, just before the International Criminal Court was born. Until then, I had been reporting on human rights and other themes; my job was above all to describe what I had seen and heard. I would still in some ways continue to be a reporter, sharing stories of human rights abuses in the hope of making change. From now on, however, a core part of my work – together with remarkable colleagues around the world – would also be to play a part in seeking to make the possibilities of justice and accountability real. My experiences and the people I met on the front lines of justice in the next twenty years through my work at Human Rights Watch, Amnesty International and Freedom from Torture are central to this book.

I first sketched out thoughts on the themes of international justice in 2005. If I had found the time to write Crimes and Punishment (as I called those early jottings), it would have been a different and too-optimistic book. The world looked simpler then. In the two decades since, there have been many new reasons for despair. There have also, however, been new reasons for hope. That Faustian tussle between despair and hope is at the heart of Prosecuting the Powerful.

This book tells stories from the changing landscape of global justice, how those changes happened, and the obstacles to change. Powerful figures have been prosecuted and jailed in ways that once seemed unthinkable. Survivors of conflict make their voices heard as never before. For many years, it seemed that justice could never be evenly spread. The pattern that was visible during the Cold War continued to repeat itself: those who had been happy to prosecute the crimes of others wanted a free pass for themselves and their friends.

That confident sense of impunity has, however, been dented – including during the writing of this book. First came the indictment in 2023 of the Russian president. The arrest warrant for Vladimir Putin, whose country is a veto-wielding member of the UN Security Council, was extraordinary by any measure. Then, even more remarkably, we saw arrest warrants issued in 2024 for the prime minister and defence minister of one of America’s closest allies, a government which assumed it would always be protected from accountability, no matter what it chose to do. US president Joe Biden described the initial request for an indictment by the International Criminal Court of Israeli prime minister Benjamin Netanyahu and defence minister Yoav Gallant as ‘outrageous’. British prime minister Rishi Sunak said it was ‘deeply unhelpful’.

When I meet the court’s chief prosecutor, Karim Khan, in his offices in The Hague a few days after the arrest warrants, he is in no mood to back down. On the contrary, he emphasises that this is what his job is for. ‘The problem is existential in that if we do apply the law vigorously in some cases and we close our eyes in others, that brings the law into disrepute. It goes back to Shakespeare.’ Khan closes his eyes for a moment to find the exact words, then quotes King Lear:


Robes and furr’d gowns hide all. Plate sin with gold,

And the strong lance of justice hurtless breaks:

Arm it in rags, a pygmy’s straw does pierce it.



Khan argues that Shakespeare’s description of the inequalities of justice is recognisable today. In his paraphrase, ‘If you’re poor, if you’re weak, the law will come down on you – but plate that with gold, somehow you get a free pass.’ He believes his job is to help that change.

At the time of the requested indictments, Khan talked of a ‘senior figure’ who warned him off arrest warrants for Israelis, telling him the court was ‘built for Africa and thugs like Putin’. When we see each other, Khan does not mince his words on that perception of the court’s role: ‘That racist, colonial approach unfortunately still afflicts some people’s mindset.’

Politicians who condemned Khan’s requested indictments of Israeli leaders did not seriously challenge the allegations or facts that the prosecutor put on the table. Khan had consulted a panel of six respected lawyers, including an Israeli-American former ambassador and former president of the Yugoslav war crimes tribunal and a former judge of the International Criminal Court. The panel emphasised its unanimity in supporting the prosecutor’s request for an arrest warrant. Instead, Washington and others argued it was wrong as a matter of principle to accuse a democratically elected leader of committing grave crimes. This – as should be self-evident, even for the most deliberately obtuse politicians – turns things upside down. We hope democratically elected leaders will not usually choose to commit serious crimes. If they do commit crimes, however – especially if they appear to believe they are entitled by circumstances (including the behaviour of their enemy) to do so – that needs to be confronted, not ignored. To argue otherwise is dishonest and dangerous.

Khan’s indictments were not just in connection with the alleged crimes of Israeli leaders but also what he called the ‘unconscionable’ crimes of Hamas. A year after my visit to Bucha, I was at the site of the Supernova music festival near Re’im kibbutz in the south of Israel, advertised as an embracing of ‘friends, love and infinite freedom’. Video shows crowds dancing into the sunrise on 7 October 2023. And then, just before six-thirty in the morning, the horror. Kidnap, rape and murder followed. Twelve hundred men, women and children, including eight hundred civilians, were killed when attackers from Hamas and other armed groups breached the fences round Gaza with motorcycles, paragliders and pick-up trucks, at the festival and at Re’im and other kibbutzim. Two hundred and forty were taken hostage, including soldiers, civilians, Thai farm workers, thirty children and a nine-month-old baby.

Another place of horror lies just three miles from Re’im. Israeli television viewers barely see even a sanitised version of the catastrophe that the Israel Defense Forces have unleashed behind the high barriers which keep two million Gazans penned in; foreign journalists, despite protests from media organisations worldwide, are forbidden to enter. The once-popular viewpoint near the southern town of Sderot where, during earlier assaults on Gaza, Israeli picnickers celebrated and reporters delivered their pieces to camera against a televisual backdrop of destruction – the ‘hill of shame’, as it came to be known – is sealed off with rolls of barbed wire when I visit. The immediate border area is closed. But, for anybody who wants to know, the suffering of those trapped, starved, orphaned, maimed and killed inside the Gaza Strip is no secret.

In 2022, governments overwhelmingly condemned Russia’s destruction of lives, homes and infrastructure in Ukraine. Twenty months later, when the Israeli government repeated many of Russia’s actions, some of those who had condemned Putin’s crimes responded differently. The scales and blindfold of Lady Justice were cast aside. Who committed the crimes (do we support them, do we oppose them?) became as important, for some politicians, as what those crimes were.

Putin’s war on Ukraine and Israel’s assault on Gaza came in different contexts. Putin’s excuse for the invasion – the need to defeat Ukrainian ‘fascism’ and prevent ‘genocide’ of Russian-speakers – was absurdly false. Ukraine’s real crime, from the Kremlin’s perspective, was that it wanted to make its own choices and did not wish to remain under Moscow’s thumb. The immediate trigger for Israel’s offensive against Gaza, by contrast, was an attack of lawless brutality. In that respect, the two cases could hardly be more different.

In terms of how those wars were conducted, however, there were obvious parallels, even if Israeli politicians were enraged when such comparisons were made.

In different ways, two courts in The Hague both address questions related to the worst war crimes. The International Criminal Court can prosecute individuals, including presidents and prime ministers. The inter-governmental International Court of Justice, the UN’s highest court, plays an important role in a different way, calling out the crimes not of individuals but of states. Four months before the requested indictments of Netanyahu and Gallant at the ICC, I was sitting in the Peace Palace in The Hague to hear the president of the International Court of Justice pronounce an almost unanimous judges’ ruling that there was a ‘real and imminent risk’ that ‘irreparable prejudice will be caused’ to the Palestinians’ plausible right to be protected from genocide in Gaza, in a case brought by South Africa. The court warned against incitement to genocide, too – a central part of the genocide convention.

As with the International Criminal Court, some governments seemed eager to shoot the messenger. The International Court of Justice has enjoyed global respect since its creation as the ‘world court’ at the same time as the founding of the United Nations in 1945. Putin’s Russia might scorn the court; generally, democratic governments did not. In 2024, that changed. Western governments condemned South Africa for bringing the case against Israel – and implied, without evidence, that the judges (including the respected American president of the court) had somehow themselves become biased.

Nobody could miss the brutal irony that the country whose leaders were now facing potential indictment for crimes against humanity and which the International Court of Justice now criticised in connection with allegations of genocide came into existence, eight decades earlier, partly because of the crimes, including genocide, committed against its own people. Those crimes, via the example of Nuremberg, indirectly paved the way for the International Criminal Court itself. Israel’s leaders sometimes behaved as though the crimes of the Holocaust meant Israel’s own army could and should never be a subject for prosecution. Netanyahu complained of ‘blood libels’. He accused prosecutor Karim Khan of ‘callously pouring gasoline on the fires of antisemitism’ and compared him to the ‘infamous German judges’ whose decisions helped enable the Holocaust. Khan saw it differently, saying as he requested the arrest warrants, ‘If we do not demonstrate our willingness to apply the law equally, if we apply the law selectively, we will be creating the conditions for its collapse.’

The indictments of Putin and then Netanyahu – two men who just a few years earlier had enjoyed a tough-guy bromance – are part of a broader pattern of change. For most of the twentieth century, impunity for war crimes was a given. Nuremberg was a lonely exception to the rule. Now, the slogan ‘Send him to The Hague!’ is heard worldwide from those who believe powerful leaders should be held accountable. In recent years, that destination can be metaphorical as much as literal, with multiplying war crimes prosecutions closer to home. Nor is it just political leaders who have gone on trial: there have been attempts to hold companies to account, too, for alleged complicity in atrocity crimes.

In 1985, the Nobel Prize-winning author Czesław Miłosz wrote a foreword to Letters from Prison by the Polish opposition thinker Adam Michnik. Miłosz talked of our tendency to place the possible in the past, leading us to overlook those who are acting in the present, who ‘defy the presumably immovable order of things’ and ‘achieve what at first sight has seemed impossible or improbable’. The Berlin Wall came down four years after Miłosz wrote those words – in significant measure because of people like Michnik and others across the region who defied the ‘presumably immovable’ order of things.

Raphael Lemkin was another who defied immovable realities by identifying the unnamed crime of genocide and then, against significant opposition, pressing for a convention which called for genocide to be prevented and punished. Lemkin died in 1959, believing his work had been in vain. In the past quarter of a century, however, we have seen genocide convictions in international and domestic courts for everything from Rwanda and Bosnia to the rape and killings of thousands of Yazidis in Iraq and Syria by Islamic State. More trials are on the way, not least because of the determination of the survivors of those crimes.

Even after the ICC indictments, there is no immediate prospect of seeing Putin or Netanyahu in handcuffs, though their travel plans will be limited. But the arrest warrants, confirmed by judges after three weeks and seven months respectively, send a powerful signal: justice applies to all. Shakespeare’s lance of justice need no longer break, even when confronted with gold-plated sins. As a result of what has been achieved in recent decades, we now have the tools that can, as US chief prosecutor Robert Jackson put it at Nuremberg, ‘stay the hand of vengeance’, thus allowing for a less dangerous world. We cannot afford to put those tools to one side.


OEBPS/images/title.png
PROSECUTING
THE
POWERFUL

War Crimes and the Battle for Justice

STEVE CRAWSHAW

The
Bridge
Street
Press






OEBPS/images/cover.jpg
PROSECUTING

THE POWERFUL

War Crimes and the Steve
Battle for Justice Crawshaw





